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PREFACE. 



In this edition of the Gold Law, the Report* of Oases ar* 
not placed under the various articles of the Law but. are arranged 
together under different convenient heads. 

In addition to the old Gold Law, No. 15 of 1898, and the 
Reports of Cases decided under it, the text is given of the Regis- 
tration of Mining Rights Proclamation, No. 35 of 1902 (as 
amended by Ordinance No. <i of 1902, and by Ordinance No. 6 of 
1903), and the Mines, Works and Machinery Regulations Ordin- 
ance, No. 54 of 1903. 

Separate indexes are also provided, as well as a table showing, 
the corresponding articles of the Gold Laws of 1894, 1895, 1896 
and 1898. 

S II. BARBER. 
Pretoria, August, 1904. 



CONTESTS. 



l'A«K 

1. List of Case* . , . . . . i-v 

2.^Law 15 of 1898 . . . . . . 1-54 

3. Corresponding articles of the trold Laws of 1894, 

1895, 1896 and 1898 . . . . 55-58 

4. Reports of Cases . . . . . . 59-117 

5. The Registration of Mining Bights, Proclamation 

No. 35 of 1902, as amended by Ordinance No. 

6 of 1902 and by Ordinance No. 6 of 1903 .. 118-127 

6. The Mines, Works and Machinery Regulations 

Ordinance, No. 54 of 1903 . . . . 127-131 

7. Index to Law 15 of 1898 . . . . i-xix 

8. Index to Reports of Cases . . . . xxi-xL 

9. Index to Registration of Mining Rights Procla- 

mation, No. 35 of 1902 . . . . xli-xliii 

10. Index to3fines, Works and Machinery Kpgula- 

tions Ordinanoe, No. 04 of 1903 . . . . xliv-xlv 



LIST OF CASES. 



Andreka vs. Barclay and the Responsible Clerk of Doom 

kop 
Auret vs. City and Suburban Company 

Bain vs. Mining Commissioner of Boksburg 

Harnett & Co. vs. Van der Merwe . . 

Baumann vs. Robinson Extension Syndicates 

Berea Syndicate vs. Leyds N.O. 

Berriman Syndicate vs. Simpson 

Bezuidenhout vs. Worcester Gr.M. Company 

Blake vs. Leyds N.O. 

Blomfield vs. Mining Commissioner of Johannesbui 

ana F. J. Bezuidenhout, Jun. 
Boyne and Nightingale vs. Spitzkop Gr.M. Company 
Brick and Potteries Co. vs. Registrar of Deeds 
Brown vs. Leyds N.O. 

Cathcart vs. Main Reef Gr.M. Company 

Charlton vs. The State 

Chicken vs. Mining Commissioner of Johannesburg 

Chumleigh Syndicate vs. The State and the Rand Ex 

ploring Syndicate 
Chums Syndicate vs. Rand Exploring Syndicate 
Cohen vs. Johannesburg Pioneer Gr.M. Company 
Coheu, Qoldschmidt & Co. vs. Stanley and Tate 
Cohu vs. Consolidated Main Reef Mines and Estate Ltd 
Collins vs. Hugo and the Standard Bank 
Cooper vs. Yan der Westhuizen 
Cullinan and others vs. Reitz N.O. . . 
Curlewis vs. Carlis 
Curtis vs. The State 
Curtis N.O. vs. Alining Commissioner of Johannesburg 

and the Johannesburg Township Company . . 

Dawe vs. Cordeaux and the Responsible Clerk of 

Doornkop 
Dell vs. The State 
Donovan vs. Turffontein Estate 
Doyle and othera vs. Leyds N.O. and the Rand 

Exploring Syndicate 



Page. 

105 

98 

ton 

67 
72 
64 
87 
101 
78 

86 
66 
85 
93 

79 

86 

100 

96 

94 

78 

85 
110 
101 

90 

77 

70 

66 

88 



103 
103 

85 

59 



ii List of Cases, 



Doyle and others vs. Leyds N.O. and the Rand 
Exploring Syndicate (exception) . . 

Du Preez and others vs. Meyer and Van der Walt 

Dyer vs. Neuherger and the Responsible Clerk of 
Doornkop 

Dyer vs. Q-oldreich and others 



Page. 

76 

82 



73 

75 

72 
107 

6S 
93 



Edwards r&. The Britannia Company 

Edwards vs. Battery Reef Gr.M. Company 

Elias Syndicate vs. Leyds N.O. and the Responsible 

Clerk of Doornkop 
Eloff vs. Leyds NO. 

Erische vs. The Modderfontein G.M. Company and the 

Mining Commissioner of Boksburg. . .. 105 

Gauf vs. Leyds N.O. . . . . . . . . 60 

Gauf vs. Modderfontein Gr.M. Company and the MiniDg 

Commissioner of Boksburg . . . . 1 04 

George vs. Lejds N.O. and the Mining Commissioner of 

Johannesburg . . . . . . . . 91 

Gilbaud and Co. vs. Walker and others . . . . 66 

Ginsberg as. Gauf Syndioate and the Mining Com- 
missioner of Boksburg . . . . . . 108 

Ginsberg vs. Jooste . . . . . . . . 79 

Ginsberg vs. Scholtz, Robertshaw and Kelly . . . . 62 

Grand National G.M. Co. r«. National G.M. Co. .. 101 
Green vs. De Villiers, Dr. Leyds N.O. and the Rand 

Exploring Syndicate . . . . . . 64 

Green vs. Baker, Dr. Leyds N.O. and the Rand Exploring 

Syndioate . . . . . . . . 63 

Hare vs. Mining Commissioner of Johannesburg and the 

Rand Exploring Syndicate . . . . 89 

Hauser vs. Beatty . . . . . . . 71 

Henry Nourse G.M. Company vs. Eland . . . . 71 

Hofmeyr rs. Luipaardsvlei Estate and Gold Mining 

Company Limited . . . . . . 1 09 

Hollins vs. Commissioner of Mines. . . . . 116 

Homberger vs. Mining Commissioner of Johannesburg 99 
Howse vs. Middeldorf and the Mining Commissioner of 

Boksburg . . . . . . . . 96 

.Humphreys vs. Claim Inspector of Heidelberg and 

Symens and Lys . . . . . . 86 

Jewel G.M. Company vs. Oosthuizen . . . . 80 

Joerning vs. Paarl Ophir Gold Mining and Milling 
Company Limited, and the Mining Com- 
missioner of Johannesburg and the Robinson 
Deep Limited . . . . 97 

Jolly rs Herman's Executors . . . . . . 84 



List of Cases.. iii 

Page. 

Jooste vs. Carlis and Crewel . . . . . . 69 

Kempin vs. Modderfontein G.M. Company and the 

Mining Commissioner of Boksburg . . . . 108 

Klimke vs. Ludwig Pogge, Frans Zboril and Herman 

Selig . . . . . . . . . . 85 

Kraft vs. Bok N.O. and the Witwatersrand G.M. Co. . . 82 

Lamb vs. Head of the Mining Department, the Mining 
Commissioner of Boksburg and the Rand Mines 

Estate G.M. Company Limited . . . „ 76 

Lamb r«. Colonial Secretary and the Rand Mining 

Estates Limited . . ... . . 77 

Langlaagte Estate Gr.M. Company vs Crown Reef ' i.M 

Company . . . . . . . . 98 

Latham vs. Leyds N.O. and the Liquidators of the Klip- 

riviersberg Estate and CM. Company, Limited 81 

Lawrie vs. Beadon . . . . . . . . 73 

Lindum G.M. Company vs. Sexagon Syndicate . . 108 

Louw vs. Mining Commissioner of Johannesburg . . 90 

Madeline Reef Syndicate vs. Coetzee and others . 8-5, 87 

Mare vs. Mount Mare G.M. Company . . . . J</6 

Marshall vs. Registrar of Mining Rights . . . . 85 

McFarlane vs. Scholtz and Wilkes . . . . . . 101 

Mc Williams vs. Mining Commissioner of Johannesburg 

and others . . . . . . . . 95 

Meyer and Charlton G.M. Company vs. Jubilee G.M. 

Company . . . . . . . . 10 i 

Mining Commissioner of Krugersdorp vs. J. B. Robinson 100 

Montorio, ex parte . . . . . . . . 101 

Moolman and Coetzee vs. Schaffe and Drury. . , . 71 

Nabob G. \L. Company vs. Phoenix G.M. Company . . 80 

Neebe vs. Registrar of Mining Rights . . . . 79 

Nel and Henry vs. Scholtz and others . . . . 61 

Neubauer vs. Van Diggelen and Wilson . . . . 102 

Nicholls vs. Leyds NO... . . . . . . 92 

Nigel Company vs. Croft and The Beatrice Syndicate. . 88 
Non Pareil Syndicate vs. Leyds N.O. and the Rand 

Exploring Syndicate . . . . . . 96 

Paarl Pretoria G.M. Company vs. Donovan and Wolff 

N.O 97 

Pearce vs. Olivier and others . . . . . 83 

Pioneer G.M. Company and the Paarl Ophir G.M. Co. 

vs. Guttman and Graham. . . . . . 61 

Plein D'Or G.M. Co. vs. Consort G.M. Co. . . . . 107 

Rand Central Ore Reduction Company vs. Smith . . 68 
Rautenbach vs. Gold Fields Deep Limited and the 

Mining Commissioner of Johannesburg . . 112 



iv List of Cases. 

Page. 

Retief vs. New Modderfontein G.M. Co. . . ■ . 92 

Robinson Deep vs- Wagner and Koeter . . . . 60 

Roodepoort Extension Venture Syndicate vs. Leyds 

N.O., P.E. Mare N.O. , and Oullinan and others 76 

Rooth q.q. vs. The otate . . . . . . . • 103 

Roth vs. Mining Commissioner of Johannesburg and 

Salisbury CM. Company. . . . . . 81 

Rothwell vs. New Rietfontein Estate Gold Mines 

Limited, and Leyds N.O. . . . . . . 80 



S. Syndicate vs. John Ballott G.M. Company . . 78 
Salisbury CM. Company vs. Klipriviersberg Estate and 

CM Company . . . „ . . . . 107 

Sanitary Board of Johannesburg vs. Hockley . . 91 

Scheepere and others vs. Randfontein Estate and CM. 

Company Limited. . . . . . . Ill 

Schubert vs. Leyds NO... . . . . . . 67 

Schuler vs Sacke and Saenger . . . . . . 69 

Schurmann vs. Dr. Leyds N.O and the Mining Com- 
missioner of Johannesburg and the Paarl 
Ophir G.M. and Milling Company Limited, 
and Robinson Deep Limited . . . . 113 

Schweizers Claimholders' Rights Syndicate vs. Rand 

Exploring Syndicate (Champerty) . . . . 64 

Schweizers Claimholders' Rights Syndicate vs, Rand 

Exploring Syndicate . . . . . . 60 

Sheba G.M. Company vs. Vautin, Millbourne and Steers 103 

Skinner vs. Wolmarans N.O., and South-west Rand 

Mines . . . . . . . . 113 

Spes Bona G.M. Company vs. Rosenfels . . . . 71 

Spitzkop G.M. Company vs. Stanley and Tate . . 66 

Stanley vs. Goldschmidt & Co. . . . . . . 66 

Stanley Developing Syndicate vs. Rand Exploring 

Syndicate and Levds NO. , . . . 59 
Stanley Developing Syndicate vs. Rand Exploring 

Syndicate and Leyds N.O. . . . . y6 

State vs. Crewe and others . . . .71 

State vs. James Bacon . . . . 104 

State vs Hildebrandt . . . . . . 104 

State vs. Hildebrandt . . . . 104 

State r v, Ferreira and Pippin . . . . . 86 

State vs. Max Levi . . . . . . . . 86 

State Attorney vs Phillips and others . . . . 66 

S^eyn vs. Johnson and the Diggers' Committee of Wit- 

watersrand . . . . . . . . 107 

Steyn vs. Bezuidenhout . . . . . 83 

Stow and others vs. Chester and 'Jibb . . . . 67 

Sylvester vs. The State . . . . . . . 86 

Sylvester vs. Jacobs . . . . . . . . 88 



List of Cases. 

Page. 

Taylor and Claridge vs. Van Jaarsveld and Nellmapius 82 

Tinling v. Lang . . . . . . , . 88 

Turffontein Estates Limited vs. de Villiers . . . . 84 

Turffontein Estates Limited vs F. W. Reitz, N.O. and 

W. and G. Miller and tL. Tobiansky . . 114 
Underwood vs. Barnato Bros, and the Mining Com- 
missioner of Boksburg . . . . . . 72 

United Langlaagte Q-.M. Company rs. The State and 

Langlaagte Royal and the Rand G.M. Company 80 

Van Diggelen rs. Leyds N.O. . . . . . . 92 

Van Ryn Gr.M. Company vs. New Chimes G.M. Co. . . 108 
Van Ryn G.M. Estate Limited, and the Mining Com- 
missioner of Boksburg vs Cooper . . . . 75 

Waiggowsky vs. Wurzburg (exception) . . . . 95 

Waiggowsky vs. Wurzburg . . . . . . 95 

Weyland vs. The Mining Commissioner of Boksburg . . 90 

West Nigel Deep Limited vs. Van Rensburg . . 63 
Wiggins and Wilson vs. Joubert N.O. and the Mining 

Commissioner of Barberton. . . . . 74 
Williams vs. Geldenhuis Estate and G.M. Company and 

Leyds N.O. .. .... .. 65 

Wilson vs. The Consolidated Goldfields of South Africa 

Limited, and Van der Merwe N.O., and 

Leyds N.O. .. .. .. .. 62 

Witwatersrand G.M. Company vs. YouDg . . . . 89 



LAW No. 15, 1898. 



THE GOLD LAW 

of the South African Republic on the Digging for and 
Dealing in Precious Metals. 

(Amended and approved by the Second Volksraad, by Art. 1,211 
of its minutes, dated 16th September, 1898, and amended and 
approved by the First Volksraad by Art. 1,402, dated 
6th October, 1898.) 

Chapter I. 

General Provisions. 

1. The right of mining for and disposing of all precious stones Diposal of 

and precious metals belongs to the State. precious 

. . stones, &c. 

2. This Law shall be applicable to gold, and further to silver This Law 

and quicksilver, if the latter are found as pure metal, and to such tol^'ftc 16 *° 
other precious metals as the State President, with the advice and 
consent of the Executive Council, with reference to this Article of 
this Law, shall make known. 

3. The term " public digging " shall signify a proclaimed Public dig- 
area, thrown open by lawful authority for prospecting, digging, g™g s - 
and mining. 

The word " claim " shall signify either that portion of the field claim. 
on which a person or persons or companies has or have lawfully 
obtained the right to dig or to prospect, or the right to dig or 
prospect on such piece of land. 

"Private land" shall signify the land belonging to private private land. 
persons or companies, as shown by the title deed or deed of 
transfer. 

" Government land ; ' shall signify all land belonging to the Government 

State. _ . . laud ' 

The term " coloured person" shall signify any African, Asiatic Coloured 
native or coloured American person, Coolie or Chinaman. person. 

"Un wrought gold" or '• un wrought precious metal" shall Un wrought 
signify gold or precious metal in any form or connection what- gold - 
soever, which, although smelted, is not manufactured, or made up 
into any article of commerce. It shall include also unrefined 
precious metal, under which, therefore, shall also be comprised 
amalgam, slimes and scrapings. 

"(ioldore" shall signify all auriferous ores including concen- Gold ore. 
tiates, tailings and slimes. 
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" Stand township " shall be taken to mean every area of land 
situated on a proolaimed digging or on land proclaimed for the 
purpose of stands, which has been either wholly or in part surveyed 
for stands by a Government land surveyor, and has been pro- 
olaimed as such or been approved by the Government. 

" Prospecting " shall be taken to mean the doing of all work 
which is necessary for the express search of the precious metals 
mentioned in Art. 2, or which has in view the testing of the 
nature of the precious metals and mineral deposits, and the minerals 
present therein, which have been found. 

"Digging" or "mining" shall be taken to mean the inten- 
tional extraction of the precious metals mentioned in Art, 2, 
including all work necessary for the purpose, irrespective of 
whether such extraction is effected by underground mining works, 
open cuttings, boring or otherwise. 

Further, all words shall be understood in the sense in which 
they are ordinarily used. 



4 The State President shall have the power, with the advice 
and consent of the Executive Council, to make rules and regulations, 
whether general or special (for instance, for one or more fields), 
for the regulation of matters mentioned in this Law or connected 
therewith, provided they are not in conflict with this Law. 

The rules and regulations mentioned in this Article shall also 
include provisions for penalties and taxes. These rules and regu- 
lations shall have the force of law from the date of publication in 
the Staatscourant ; they shall be laid before the Volksraad at the 
first ensuing session. 

Special rules and regulations shall take effect on every proclaimed 
field immediately after proclamation in the Staatscourant. 

The State President shall have the power, with the advioe and 
consent of the Executive Council, to make any alteration in or 
additions to the said special rules upon the proposal of the Mining 
Commissioner, in consultation with the Head of the Mining 
Department. 

Such alterations or amendments shall take effect fourteen days 
after publication in the Staatscourant. 
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5. Whenever it may be found necessary in the general interest, 
for public purposes to take away, wholly or in part, rights ouce 
granted, the Government shall have the right to do so on payment 
of compensation to be mutually agreed upon between the interested 
parties and the Government. 

In the event of such an agreement being impossible the amount 
of compensation shall be fixed by way of arbitration by one or 
more persons appointed by both sides, subject to a reference to an 
umpire chosen by the arbitrators, and named beforehand, who, if 
the arbitrators cannot agree on one or more points in dispute, shall 
decide upon suoh points. 
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6. When according to this Law a sentence of a money fine i* 
imposed, such fine shall be replaced by imprisonment in default of 
paynent. The duration of such imprisonment shall be fixed when 
judgment is given, as far as possible in proportion to the fine 
inflicted, with this proviso, however, that such imprisonment may 
not exceed a period of one month, in case the fine inflicted amounts 
to £5 or less, of three months if the fine amounts to from £5 to 
£20 ; of six months if the fine amounts to from £20 to £100 ; and 
of one year if the fine amounts to more than £100. It may he 
decided when judgment is given that such imprisonment shall be 
couplet! with hard labour. 



liuprisoniu-'Ut 
in default of 
payment of 
fine. 



Chapter II. 



The Department of Mines. 



7. There shall be a department of mines in this Republic. At 
the head of this department shall be someone with the title of 
Head of the Mining Department, who shall, at the same time, 
posstss the qualifications laid down in the Grondwet, and shall be 
responsible acoording to the instructions framed by the Volksraad. 

The Head of the Mining Department shall be assisted by 
properly qualified experts, to be appointed by the Government in 
consultation with the Head of the Mining Department, with the 
titles of State Mining Engineer and State Geologist respectively, 
whose duty and responsibility are described in the instructions laid 
down by the Volksraad. 

The State Mining Engineer shall be assisted by properly 
-qualified experts on the diggings. 
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8. 



The Government shall have the right, from time to time, to ^.muissfou* 



app >int one or more commissions of trustworthy and competent f. 
persons to investigate any question relating to mines, and to 
report to it thereon. 



9. For eaoh proclaimed field a competent person shall be 
appointed, if necessary, by the Government in consultation with 
the' Head of the Mining Department, as Mining Commissioner. 

The Government shall, moreover, have the right to appoint, if 
necessary, lot every proclaimed field, a special judicial official, with 
'the title of Special Landdrost, with criminal and civil jurisdiction 
equivalent to that of the Landdrost. 

On the Appointment of such judicial official the boundaries 
within which he shall have jurisdiction shall be accurately defined 
by the Government. Within these boundaries the Landdrost 
of the district concerned shall no longer have criminal and, civil 
jurisdiction. 

In the exercise of jurisdiction by the Special Landdrost the 
Laws and customs in use in Landdrost Courts shall bo applied. 
The Same 'rules shall also apply with regard to appeals to a 
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higher Court. This Special Landdrost shall have, within the 
boundaries of the field over which he has jurisdiction, the same 
powers with regard to marriages as are given to a Landdrost by 
the Marriage Ordinance. 

The Government shall also have the right to appoint, beside* 
the Special Landdrost, other judicial officials with the jurisdiction 
of a Landdrost in criminal and civil cases and power to hold 
preparatory examinations, and further to lay down instructions for 
such officials. 
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10. The Mining Commissioner shall be given a clerk, who, if 
there be no Special Landdrost shall also be Public Prosecutor and 
Registrar of the Lower Court. 

11. If required, the Government shall assign one or more clerks 
to the Department of the Mining Commissioner. 

12. The Government shall have the power, if neoessary, to 
appoint one or more Claim Inspectors for each field, and to make 
such regulations with regard to their duties as it may deem 
necessary. 

13. The Mining Commissioner shall be the head and have the 
supervision of the field over whioh he is appointed. He shall also 
be vested with the power to regulate and manage all matters 
relative to the diggings in accordance with this Law and all regu- 
lations which, by virtue of this Law, may be published by the 
Government. 

He shall also pay attention to the grievances of the diggers, and 
do all that may conduce to the general interest, to the furtherance 
of the prosperity of the diggings and of the sanitary oondition of 
the population there; he shall determine the places where digging 
and prospecting shall be forbidden, intended for the keeping open 
of roads, under whioh are also included roads or ways from the 
claims to the batteries, and places suitable for water-rights, and 
such other places as instructions shall be given about by the 
Government from time to time, and no orje shall be allowed to 
peg off such land or to prospect or dig 1 hereon, under penalty, in 
case of contravention, of a fine of £100, or six months' imprison- 
ment with hard labour, to be inflicted by a competent Court. 

He shall regulate the if sue of stand licences, and point out the 
places where building may or may not take place. 

Where, however, more than five stands would adjoin, or be near 
each other, he shall first obtain the consent of the Government,, 
through the Head of the Mining Department, before issuing 
licences for stands in excess of that number. 

The Government shall have the power to depute to him, or 
another person under him, the collection of direct taxes within the 
boundaries of his field, under suoh regulations as the Government, 
after consultation with the Head of the Miniiig Department, shall 
deem necessary to make. 
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In case no special Landdrost has been appointed he shall have 
criminal and oivil jurisdiction equal to that of the Landdrost. 

He shall, ex-officio, be a Justice of the Peace for the whole 
Republic. 

With regard to the exercise of civil and criminal jurisdiction by 
the Mining Commissioner, the Laws and customs in use in 
Landdrosts' Courts shall apply. 

Also with regard to appeal to a higher Court the same regu- 
lations shall apply. 

In case no special Landdrost has been appointed the Mining 
Commissioner shall have the same powers with regard to marriages, 
within the boundaries of the field over which he is appointed, as 
are granted to a Landdrost by the Marriage Ordinance. 
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14. The land reserved, according to Art. 50, for houses, 
buildings, water furrows, gardens or arable lands, as also that under 
Art. 25 for " mynpachts," and further, all pieces of land which 
are wholly enclosed by a public digging, shall be under the juris- 
diction of the Mining Commissioner, and, if there be such, of the 
judicial officials of such digging. 

The Government shall have the right, by proclamation, to bring 
under the jurisdiction of the officials on the public diggings, farms 
or portions of land adjoining such public diggings, or situated in 
the neighbourhood thereof, and shall also have right to direct, by 
proclamation, that unproclaimed private land, which is entirely 
enclosed by a public digging, be brought under the jurisdiction 
of the Landdrost of the district. 
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15. All admitted advocates, attorneys, notaries, agents, con- Legal prac- 
veyancers and sworn translators, who, according to the law of the * ltloners - 
land, are entitled to practise in the Oivil Courts of the country 
and to follow their profession, shall be admitted to practice on 
these fields. The tariff of licences required for the exercise of Licences, 
any one of these professions on the fields shall be according to 
law. No unadmitted and unlicensed person shall have the right 
to conduct cases in any Court for others, or to carry on the 
business falling under the professions of the aforesaid practitioners. 
Any person shall, however, be entitled, should he so desire, to 
conduct his case in person before a Court on the fields, or to 
transfer in person any stand, claim, or any portion thereof, or Any person 
otherwise, being his lawful property. He shall not, however, j^peS* 1 ' 
have the right to draw up bills of costs for the defence of his case, 
or to claim costs for any deed of cession or transfer, except for Bills of costs. 
witness expenses, court fees, summons, or stamp dues. 



16. There shall be an appeal from the judgment of the Mining App^ifrom 
Commissioner, or of the Special Landdrost or other judicial m SLr. 0m ' 
officials, if there be such, to the Circuit Court, the Judge sitting in 
Chambers at Pretoria, or the High Court. 
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17- The Mining Commissioner shall keep proper account of all 
revenue and expenditure. He shall also keep proper registers of 
all licences and rights granted by him to persons .or partnerships, 
and such other registers as the Head of the Mining Department 
shall from time to time prescribe. 

The public shall be allowed to inspect these registers, but the 
person concerned shall previously intimate upon what matter 
information is desired. The sum of Is. 6d. shall be paid for each 
inspection. In the case of written information an amount of 5s. 
shall be paid in each case, consisting of stamps, which shall be 
affixed to the document and cancelled. 
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18. The Government shall, after consultation with the Head of 
th^ Mining Department, on such fields as it may deem desirable 
and necessary, appoint one or more clerks of the Mining Depart- 
ment on such fields as Responsible Clerk or Clerks. 

The Government, after consultation with the Head tf the 
Mining Department, shall have the right to assign to such Be- 
sponsible Clerks separate stands on different portions of the pro- 
claimed field. The i esponsibility of the Mining Commissioner 
shall remain unaffected \y the responsibility of such a clerk 
serving in the head office of the Mining Commissioner himself. 

A Responsible Clerk may issue all hcenoes falling within his 
department and may also receive transfer dues, auction dues, fines, 
market dues, rents and other special revenue, and may also per- 
form such other work as shall from time to. time be given him to 
do by the Mining Commissioner. 

Licences signed and issued by such a clerk shall confer the 
same rights as if they had been signed and issued by the Mining 
Commissioner himself. 

Responsible Clerks, having their own department, shall keep 
proper registers of all licences issued by them, and shall, as soon 
as possible, deposit with the Mining Commissioner all moneys 
received by them, and within four days after the end of each 
month send in their returns and monthly statements to the Mining 
Commissioner. 

The Government shall have the right to invest such Responsible 
Clerk with the power and jurisdiction of a Resident Justioe of the 
Peace within such boundaries as the Government may determine. 

19. The Mining Commissioners and Responsible Clerks shall 
pay strict attention to the following : — 

(n.) That no person shall follow any calling or trade, dig or 
prospect, without proper licence. 

(b.) That their clerk or clerks keep proper records and minutes 
of all cases dealt with or decided in their Court, and that 
their subaltern and subordinate officials fulfil their duties 
and render account of everything deputed to them, or of 
moneys entrus-ted to them. 
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(e.) That all Government offices, buildings, and other Govern- Government 
ment property, with the exception of prisons and police propert> '- 
offices, are kept in good order. In places where a 
permanent official is appointed under the Department of 
Public Works, this duty shall be entrusted to the said 
official. 

(d.) That the stamp and transfer dues owing to the Government stump and 
on all transfers of claims and stands are properly paid. tllll,sfe »' dues 

(«.) That all fees or moneys due to the State according to this 1'ees. 
Law, or other Laws and regulations, are promptly paid, 
and that all official documents are subject to stamp duty. 

(/.) All fines and Court fees received at the office of the judicial Jp"^ H a °f fees " 
officials shall be deposited with the Mining Commissioners 
monthly on or before the 4th day of each month, together 
with a specified statement of the persons fired. 

20. The same oath shall be required from a Mining Commis- ° lUl - 
sioner as from a Landdrost. All officials, on whatever diggings 
appointed, shall be properly sworn in upon taking up their 
positions. 



Officials not 
allowed to 
hold claims. 



21- The Head of the Mining Department and the officials of 
his department, as well . as Special Landdrosts, Assistant Land- 
dro-ts, Judicial Commissioners, and the officials of their depart- 
ments, as well as their wives, whether married in community of 
property or not, shall not be permitted to hold claims, directly or 
indirectly, on a proclaimed field ; or to carry on any business, or 
conduct any kind of agency whatever, or to have any share in a 
mining company or syndicate or partnership relating to mining 
matters. 

Landdrosts, head officials and their subordinates, shall also be 
prohibited from being connected with a mining company as 
directors, advisers, controllers, or officials. Should it be found 
that the above-mentioned officials contravene the provisions 
contained in this Article, they may, according to the nature of the 
case, be fined, suspended from office by the Government for a Penalty, 
certain time, or dismissed. 

Chapter III. 



Maj not be 
directors, &c. 



Frospeciing , Digging, and Mining. 

§ 1. Prospecting by or with Pkrmission of the Owner. 

22. Kvery landowner shall be at liberty (after giving notice of Owner may 
his intention to the Landdrost of his district, or the nearest Mining oiTucenc"" 1 " 
Commissioner or Responsible Clerk) to prospect for precious metals 
within the boundaries of his property without licence, and for that 
purpose to employ, besides coloured persons, not more than four 
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white persons drawing wages, and, under conditions hereinafter 
prescribed, to exploit mines on his land, or cause the same to be 
exploited. No one, except the State President, with the advice 
and consent of the Exeoutive Council, shall be allowed to throw 
open land to the public as public diggings. 

The Government shall always have the right to cause investiga- 
tion to be made concerning the prospecting. On the discovery of 
precious metals on private land, the owner shall be obliged within 
seven days after the discovery, to give notice thereof to the nearest 
Mining Commissioner, Responsible Clerk, or Landdrost, as well as 
of the particulars thereof, under penalty of a fine not exceeding £5 
on neglecting to do so. 

23. Anyone having written permission ['] from the owner of a 
private farm or piece of land to prospect on his property, shall be 
able to obtain the requisite prospecting licence, on payment of the 
licence moneys, from the Landdrost of the district where he desires 
to prospect, or from such other officials as may be appointed by 
the Government, for the period mentioned in such written permit, 
but not to exceed six months. 

When, however, the said permit is granted for a period longer 
than six months, the Landdrost, or such other officials as shall be 
appointed by the Government, shall, after the expiration of the first 
six months, have the right, after proper investigation, to extend 
the term for which the licence was granted from time to time, in 
accordance with the permit, such extension to be alwajs for the 
period of six months, 

§ 2. Decision as to Payableness. 

24. The State Mining Engineer, or such other experts nomi- 
nated by him, deputed by the Head of the Mining Department, 
either separately or in commission, shall be competent judges of 
the payableneBS of precious metals. 

§ 3. Exploitation under Mynpacht or Concession. 

25. The owner of a farm or piece of land, upon which precious 
metals have been found by the owner himself, or in accordance 
with Art. 23 by a prospector, who desires to possess the right to 
open and exploit mines on such farm or piece of land, must be in 
possession of a " mynpacht-brief ," to be obtained from the Govern- 
ment. A tenth portion of the private land or farms of which 
notice of throwing open as public diggings has been published, as 
laid down in Art. 38, shall be granted under " mynpacht-brief." 

In surveying land for " mynpacht-brieven " the reef shall not 
be taken lengthwise only, but the proportion of breadth to length 
shall be, at the highest, as one to two. 

In no case shall the Government have the right to refuse a 
" mynpacht," even should the Government decide not to proclaim 
the land ns a public digging. 



r'erjnmLihif- 
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26. The " mynpacht-brief " referred to in Art. 25 shall be i^itioa of 
issued for a periol of not less than Eve and not more than twenty ,',','"[ " pacht " 
years. The holder of such " mynpacht-brief " shall, however, be 
at liberty to renew such " mynpaoht " from time to time, for a Re »ewai 
period of another twenty years, or less, subject to the conditions of 
ths then existing law. This right of renewal shall also be given 
to holders of " mynpachts " already granted, after the expiration 
of the period for which the " mynpacht-brief " was granted. 

The sum of 10s. per morgen per annum, shall be paid on the i >*• per 
" mynpacht-brief," payable in advance to the official under whose m " r s en - 
administration the " mynpaoht " is situated, while the holder of 
such " mynpaoht-brief " shall be subjeot to the following condi- 
tions : — 

(1.) He shall keep proper accounts of all finds, and use such ^ count of a 



forms in doing so as the Government may deem it neces- 
sary to prescribe. 



finds 



(2.) Inspection of the books shall at all times have to be granted inspection of 
to the Mining Commissioner or official under whose M ,,ooks ' 
administration the " mynpaoht " is situated, or to any 
other official appointed for that purpose. 

( ; i.) The Government shall always have the right, instead of the 2 i P er cent. 
payment of 10s. per morgen, to claim payment of 2^ per 
cent of the gross income during the past year, as shown 
by the books or other vouchers. 
"Gross income" shall be taken to mean the average market 
value on the mining area of the amount of all the worked 
marketable produots and un worked marketable products 
obtained by mining operations during the past calendar 
year. 

(4.) If such is demanded by the Government officials, the ac- 
curacy of the returns of the books shall be verified on 
oath by the owner or his bookkeeper. 

(5.) Suoh other conditions as the Government may deem desirable Further 



nf < 
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not, however, in conflict with the spirit or provisions of 
this Law. 
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When the payment for the " mynpacht-brief " for suoh When pay- 



ment for 
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" mynpaoht" is six months in arrear, the Mining Commissioner 
or official under whose administration the "mynpaoht" is situated, brief' 
shall demand payment thereof in the Staatscourant, and by notice iXrie "• 
in writing to the owner. 

The Mining Commissioner, or official under whose administration When demand 
the " mynpaoht " is situated, shall be obliged to make this demand t0 he rafldp - 
immediately after the expiration of the six months. 

If within three months after the date of the publication of such Losing f 
demand payment of all moneys due has not been made, the h ''. u I n , p,wht " 
Government shall have the right to declare the " mynpacht-brief" 
to have lapsed. 
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27. All angles of a "mynpacht" shall be indicated by stone 
beacons of masonry, as stated in Art. 40, and bear an inscription, 
" Mynpacht No. " (being number of the " mynpacht- 
brief"), as also the official number of the beacon to be given by 
the Claim Inspector, while the sides shall be indicated as stated 
in Art. 41. 

For the proper maintenance of these beacons, to the satisfaction 
of the Mining Commissioner, or Landdrost if no Mining Commis- 
sioner has be°n appointed, the holder of the " mynpacht-brief " 
shall be responsible, according to Art. 3 of Law No. 3 of 1864, as 
approved by Volksraad Resolution, Art. 519, (ia.ted March 22nd 
1866. 

In case of default these beacon-s shall be erected and kept in 
repair by the Government, at the expense of those entitled to the 
" mynpacht," after notice has been given in accordance with 
Art. 42. 

The absence or the imperfect condition of the beacons shall not 
be a ground for disputing the size of the " mijnpacht " according 
to the approved diagram and according to the " mynpacht-brief " 
granted. 

28. Anyone hiring a portion of a farm or of a piece of land from 
the owner thereof, for the purpose of exploiting mines thereon, or 
buying the mining rights from such owner, may in the same way 
and on the same conditions as the latter, obtain a " mynpacht- 
brief," provided he causes his lease or memorandum of purchase to 
be drawn up notarially and registered. This " mynpacht " shall 
be renewable as long as he remains the lessee cr owner of the 
mining rights. 

The taking out or the renewal of a " mynpacht-brief " shall be 
effected with knowledge of the owner or of his representative. 
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29. "Mynpachts" and leased land with licences or "myn- 
pachts " thereon, may be transferred, either wholly or in part, from 
one person to another, under the conditions laid down in Law 20 
of 1895. 

Cn the divL- ion of a " mynpacht " the holders of portions shall 
render themselves jointly and severally responsible to the Govern- 
ment for the payment of the whole of the moneys due according 
to the original " mynpacht-brief," from the date on which the 
registration of the transfer of the portions accruing to them took 
place, and for the strict carrying out of the legal provisions 
applicable to " mynpachts." 

These provisions shall, as regards division, also be applicable to 
" mynpachts " already granted. 

Every deed of transfer shall bear a stamp according to Law 5 
of 1882, Schedule A. 

In the case of a sale in execution of " mynpachts " and leased 
land, the same provisions shall apply as in the case of a similar 
sale of immovable property. 
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30. In regard to the renewal of " mynpachts" under Arts. Renewal of 

58 and 29 the following rules shall be applicable :— " mynpachts." 

(1.) That no " mynpachts " shall be renewed except in the name in name of 



of the persons or companies in whose favour they were 
last registered, unless transfer has been made in the 
name of the new applicant. 



registered 
holder. 



(2.) That the renewal of a " mynpaoht" to a lessee, according Renewal in 
to Art. 28 of this Law, may take place only when it \H°^ ot 
appears from the contract to be produced by him and 
notarially registered that the lease is still current, or has 
been properly renewed. 

(3,) That when a person was formerly a lessee, but since that when lessee 
time has also become owner of the land on which the becomes 

G*\v"l lPT* 

"mynpaoht" is situated, and it appears that he has, in 
consequence, the owner's right as well as the mineral 
rights in his possession, the renewal may take place. 

^4.) That in case a "mynpaoht" term has expired, and it is Division of 
desired on renewal of this "mynpacht-brief" to divide o^XaL 
the " niynpacht " in accordance with Art. 29, then this 
shall be effected for as many parts as applieatiou for 
renewal is made for, in which divided "mynpacht- 
brieven " the obligations mentioned in Art. 29 shall 
appear, and provided that with each such divided 
" mynpacht-brief " proper surveyor's diagrams in quad- Diagrams. 
ruple are lodged. 

When, on the renewal of a " mynpacht-brief," 'it appears that When one of 
the " mynpaoht " belongs to more than one owner, and *, lie owl J era . 

J ? „ f. , . , ' does not wish 

that some or any ot the owners do not wish to renew to renew. 
their portions or portion, those portions for which appli- 
cation is made may be renewed, provided that on each 
such partial renewal, proper surveyor's diagrams in 
quadruple aie filed, and incases of undivided '"mynpachts" 
such applicant or applicants shall be entitled to take 
out the portion of the " mynpaoht " accruing to them 
in conformity with Par. 3 of Art. 25, while the Govern- 
ment shall be obliged to proclaim the remaining portion 
of the original " mynpaoht " as a public digging within 
six months after the day of expiry. 
/5) That the extension or renewal may be effected for from five Renewal from 
to twenty jears, just as in the case of anew " mynpacht- 
brief," in conformity with Art. 26 of thi3 Law. 

(6) That the " mynpacht-brief " shall be granted on the payment Conditions. 

and on the conditions now laid down by law or to be laid 
down later. 

(7) Thit in case of the division of a still current " mynpacht- Division of a 

brief " of the portion to be sold, a new " mynpacht-brief"" «my°p aent - 
shall be issued, by virtue of a notarial cession, with Kief." 
proper diagram', and that on application the oiiginai 
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" mynpacht-brief " shall also be sent in, in oider that a. 
note of the division may be made thereon by the 
Eegistrar of Deeds, which shall also have to be done 
when a portion of a "mynpacht" is afterwards sub- 
divided. 
A " mynpacht-brief " to be issued in this way may be granted 
only up to the time to which the original " mynpacht- 
brief " has run.* 
No concession ^1. No concession on Government land shall be granted in 
mentTand" future. When, however, localities are discovered where insufficient 
advantages are to be derived from the working of the claims by 
individual diggers, or where the land, after having been worked 
as claims, has been abandoned, such localities may be given out 
When land under " mynpacht " to a digger or diggers for a definite number 
may be given f vears i n order to work them by machinery or otherwise, on the 

outunder „ ,-.' . ' ,.,. J 

'• mynpacht." following conditions : — 

Extent. ( ff ) The extent of pieces of land under " mynpacht " shall not 

be less than 150 by 150 yards, and not more than 500 
by 500 yards. 
AppMeation to (/,) Each application shall be posted at the office of the Landdrost 
,je 1>ns of the respective district during one month, or, should the 

land be under a Mining Commissioner, at his office, and 
also on the land applied for, and shall contain a full 
description of the land, as regards the extent, the situation,, 
and whether it has already been worked or not. 
Objections ( c ) Every interested person shall have the right to lodge- 

s ranting of objections against the granting, under " mynpacht," of 

'■mynpacht." a portion of land, which shall be done in writing, giving 

the ground of his objections, the validity of whioh 
shall be inquired into by the Landdrost or Mining 
Commissioner. 
Application to (d) Immediately after the expiration of the time of notice- 
Head of° ^ e Landdrost or the Mining Commissioner shall send 

Mioine in the application to the Head of the Mining Depart- 

"epartment. nient with, his report. Should the Government, after 

consultation with the Head of the Mining Department, 
approve of it, the " mynpacht " shall be granted 
according to the form appearing in the Schedules of 
this Law.f 
10a. per (e) For this "mynpacht" a yearly rental, always payable ia 

moisejl - advance, shall be paid, calculated at 10s. per morgen 

yearly. The " mynpacht-brief " shall bear a stamp of 
the value of two poundo ten shillings sterling (£2. 10s.). 
Transfer ot ,'ft " Mynpachts " may be transferred in the same manner 

luyupaci ' and under the same conditions as claims and other 

mining rights. 

* Hie. The -words " only up to the time to which the original ' mynpacht-Mei' 
was m-onted " were probably intended. 
f Xo such form is given in the Schedules. 
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fV/_J Should tho laud for whioh a " mvupaoht-brief " has been Wheu iaa.1 
granted not be worked, the " mynpacht-brief "shall not notwoAed - 
be renewed except with the express written consent of 
the Government. 

(h) The Government shall always have the right, instead of the % percent. 
payment of 10s. per morgen, to demand 2^ per cent, of ?*s ros3 
the gross income during the past year, as shown by the 
books and other vouchers. 
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32. Persons and companies holding concessions or " mynpaehts ' ' 
on private or Government land shall be at liberty, without violating 
the concessions or " mynpaehts," to permit persons to dig on their 
own behalf on such land under concession or " mynpacht," under 
such lawful agreements as the said concessionaires or " mynpacht " 
holders and persons may mutually enter into, provided that 
every person so digging obtains a licence from the official 
under whose administration the land is situated. It shall be 
clearly stated on such licence on which " mynpacht " or concession 
the same is granted, while the payment shall be ordinary the licence 
money per claim. The regulations regarding claims shall be 
applicable in this case, excepting those relating to the reversion to 
the Governmi nt in ease of non-payment of licence moneys, while, 
further, the extra licence moneys referred to in Art. 83* need not 
be paid. The concessionaire or "mynpacht" holder shall not 
thereby be relieved cf his obligations incurred under the con- 
cession or " mynpacht-brief." 

The concession or "mynpacht " holder shall be obliged to give 
notice to the official under whose administration the said land is 
situated of every permit granted. Every contravention shall be 
punished with a fine not exceeding £10, or on non-payment with 
imprisonment as laid down in Art. 6. 

33- Diggers on land under a concession or " mynpacht " shall Jurisdiction 

be under the Mining Commissioner under whose administration o^ianofunder 

such land falls, or the nearest Mining Commissioner, or the concession. 
Landdrost of their district as the Government may decide. 

34. The concessionaire or "mynpacht" holder who permits 
diggers to dig on the land which he holds under a concession or 
" mynpacht " according to Art. 32 shall be entitled to receive from 
the Government three-fourths of the moneys paid for licences at 
the end of every month. 

§ 4. Proclamation and Throwing Open as Public Diggings. 

35. The State President shall have the power, with the advice 
and consent of the Executive Council, to proclaim Government 
land and, after consultation if possible with the owner, aho private 
land and to throw it open as public diggings, or, upon pro- 
clamation, to attach it to a previously proclaimed field, and in this 

* Art. 85 wai probably meant. 
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oonneotioa it must be remembered that no land shall be proclaimed 
which is not absolutely necessary for the diggings. The pro- 
clamation of the Government and private land shall be published 
in the StaaUcourant at least thirty days beforehand, mentioning 
the day and date of throwing open. 

Such proclamations shall, moreover, be posted either at the 
office of the Mining Commissioner within whose jurisdiction the 
land is situated, or, if it is situated outside his jurisdiction, at the 
office of the Landdrost of the district. 

In future no private or Government land declared a public 
digging by proclamation shall be available for the pegging off 
of claims before the proclamation has been read by the official 
under whose jurisdiction such land is situated, in front of his 
office, where also the licences shall be issued. 

No person shall have the right to peg off claims before he or 
his representative is present with his licences on the ground which 
he wishes to peg off. 
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36- Where in future it may appear to the Head of the Mining 
Department that, on the proclamation of private farms and 
Government land, the circumstances require it, the Government, 
with the advice and consent of the Executive Council, shall have 
the power to instruct the Surveyor General to cause such farms 
or Government land, if desirable, to be wholly or partially sur- 
veyed in claims, and to have a diagram, thereof made before the 
day of throwing open, which claims shall be properly numbered 
on such diagram. 

On this diagram shall further appear the situation of th.9 
claims mentioned in Artt. 43, 44 and 45 of this Law, which must 
likewise be surveyed and numbered before the day of throwing 
open, as also the "mynpachts," homestead grounds (werf), build- 
ing and arable lands granted, and other laud reserved under Art. 
53, and the land reserved by the Mining Commissioner in accor.l- 
ance with Art. 13 of this Law. 

The claims thus surveyed and reduced to diagram, with the 
exception of those claims and grounds mentioned in the above 
paragraph of this Article, shall be given out by lot to the public 
on the day of throwing open, and, if necessary, on the following 
days. 

In no case shall more than twelve claims be awarded to ore 
person by lot, in connection with which Art. 13 shall be observed, 
or such other provision as may at present exist, or in future be 
made thereanent in the Gold Law. 

The expenses of surveying the claims thus surveyed shall be 
paid to the Government by the claim-holder immediately on issue 
of the licence, in default of which the Mining Commissioner or 
Responsible Clerk shall ba entitled to refuse the licence, in which 
case such claims shall be dealt with in terms of Art. 85. In case, 
on the day of throwing open, all the claims have not yet been 
surveyed, only the claims which have been surveyed or reduced 
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to diagram shall be drawn for. The remaining portion of the 
proclaimed farm shall be available for pegging in the manner 
defined in this Law. 

The manner of drawing lots shall be regulated by the Head 
of the Mining Department, in consultation with the Government, 
while, after the termination of every drawing, a report must be 
sent in by the Mining Commissioner as soon as possible to the 
Head of the Mining Department. 
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37. As long as an owner himself does not prospect* or has not When the 
given permission to others to do so, the State President, with n > ^p^ a J^' iy 
advice and consent of the Executive Council, shall have no power land. 
to proclaim his land as a public digging, nor shall anyone else 
be able to force him to allow his land to be prospected. 



38. The Government shall give notice to the owner of a farm 
or piece of land which it desires to throw open as a public 
digging three months prior to the proclamation, by publication 
in the Staatscovrant, of such intention, so as to enable the owner 
to take out his owner's claims, according to Art. 45, and his 
" mynpacht-brief " and to define his homestead-grounds (werf), 
building and arable lands, according to Art. 50. 
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39. Before the proclamation of a public digging takes place 
all private land and that mentioned in the foregoing Article shall 
be properly surveyed, and diagrams thereof shall be made, which 
diagrams must be confirmed according to law. All " mynpachts " 
and homestead grounds (werven) which have been properly 
surveyed and reduced to diagram and have been confirmed by the 
Government shall be indisputable. The lines between the beacons 
shall likewise first be beaconed oft by a duly admitted Land 
Surveyor, according to Art. 41. 

All Government land to be proclaimed as public diggings shall 
likewise be surveyed and reduced to diagram before proclamation, 
if possible. The lines between the beacons shall, however, in 
every instance, be beaconed off by an admitted Land Surveyor, 
according to Art. 41. 

If private land to be proclaimed is not surveyed by or on 
behalf of the owner of such land within three months after the 
date of the notice to do so, and the diagrams sent in to the office 
of the Surveyor General, the Government shall have the right to 
have the survey made at the owner's expense. 



All private 
land to be 
surveyed 
before 
proclamation 



Beacon*. 



Likewise 
Government 
land . 



If private 
land not 
surveyed by 
owner. 



40. All angles of all surveyed proclaimed ground shall be Beacons at 
indicated by square beacons of solid masonry four feet high, all s les - 
bearing a notice, upon which shall appear the name and number 
of the farm corresponding with the registers of the registrar of 
Deeds, as well as the official number of the beacon. 
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Tenders. 



41. The sides of all surveyed proc' aimed grounds, farms, 
portions of farms, being divisions of proclaimed public diggings, 
shall, except where natural boundaries exist, be indicated at clearly 
visible distances by round intermediate beacons of masonry, three 
feet high, and also, should the Head of the Mining Department, 
after consulation with the Surveyor General, consider it necessary, 
where the nature of the ground permits such, by a trench at least 
six inches deep. The distance of such beacons from each other 
shall not be less than one thousand yards. 

42. The erection of the beacons mentioned in Artt. 40 and 41 
shall, on Government land, be erected by the Government at the 
expense of the State, alter proper tenders have been called for. 
In the case of private land written notice shall be given to the 
owner to erect the beacons within seven days after the State 
President has decided to proclaim such land in terms of this Law. 
Should the owner not comply therewith within six weeks from 
the date of this notice the Government shall, after calling for 
proper tenders, cause the beacons to be erected at the expense of 
the owner. 



" VerLiun- 
niiiffs" 
claims before 
proidamation. 
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43. Permit (vergunnings) claims may be granted and i-sued 
by the owner of n farm or piece of land to other persons before 
the proclamation of such farm or piece of land, subject to the 
ordinary licence after proclamation, according to the following 
scale : — 

Below 100 morgeu - - fc claim?. 

100 morgen to 200 

200 „ 4d0 

400 „ 1,000 

1,000 „ 1.500 

1,500 „ 2,000 

For every hundred morgen that the farm or piece of land consists 
of in excess of 2,000 morgen the owner shall have the right to 
give out two claims more, under the same conditions as laid down 
in the foregoing paragraph. 

44. The discoverer of payable precious metal on private farms 
or Government, land, at least six miles distant from a locality 
already worked, shall, on proclamation of such farm or land, be 
entitled to possess and beacon off six claims, either reef or alluvial, 
which shall be called and registered as "discoverer's claims." 
Moreover, he may work thereon without licence as long as he 
remains owner thereof. 

45. Should the State President, with the advice and consent of 
the Executive Council, desire to proclaim a farm or piece of land, 
or portion thereof, or to throw it open, the owner thereof shall 
have the right to beacon off his owner's claims for himself before 
diggers (the discoverer of the precious metal excepted). 
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The owner or owners of a proclaimed farm or farms shall be Number of. 
entitled to beacon off for themselves a number of claims, either 
reef or alluvial, which shall be called " owner's claims," namely, 
for a piece of land of 50 morgan or less, one claim; for a piece 
of land from 50 to 200 morgen, two claims ; and for every 250 
morgen in addition, one claim more, with a maximum of 10 claims 
for a farm, and to hold them under liceuee, after the discoverer who 
discovered the payable precious metal has pegged off discoverer's 
claims. After this beaconing off of discoverer's, permit (vergun- pegged off 
niii£s) and owner's claims, the persons mentioned in Art. 59 ** ter tue , 

° » . • i ,, i - j. , i discoverers 

imy peg oil claims lor themselves according to law. claims. 



46- The prospector who, in accordance with Art. 23, and the Discoverer 
discoverer who in accordance with Art. 11 of this Law, finds shall not lose 
payable precious metal, shall not lose his rights through the through un- 
uu willingness of the Government to proclaim the land as a public willingness of 
digging, or to attach the same to an already proclaimed farm or t0 proclaim 
digging by proclamation. llind - 



47. The holder of a prospecting licence shall, immediately 
inquiries have been instituted on his report, and the Government 
has decided about the payableness of the precious metal in the 
ground discovered by him, enjoy all the rights of an ordinary 
digger, over and above his special right as a discoverer : and he 
shall have these rights on private land, even should such land not 
be proclaimed as public diggings. 

He shall, in that case, be entitled to use the water on the 
farm for the purpose of working his claims, as may be agreed 
upon in writing between himself and the owner. 

This article shall not be applicable in cases where a landowner 
■specially hires someone to prospect for him, or also when a 
separate agreement is made prior to the granting of the written 
permit mentioned in Article 23, whereby the discoverer, in order 
to obtain the written permit, waives his claim to the privileges 
(under this Article in writing. 

48. The owner of the private proclaimed land on which digger's 
and prospecting lieences are issued shall receive monthly half of 
the proceeds of the digger's and prospecting licences. 

Of the proceeds of stand licences three-fourths shall go to the 
owner ard one-fourth to the Government. This provision shall 
not be applicable in cases where contracts already exist, or may be 
entered into between the Government and the owner. 

The accounts of all these moneys shall always be made out in 
the name of the owner, and the moneys, also in case of lease, shall 
be paid out only to the owner or his authorised representative. 

Where damage is caused by proclamation to rights existing at 
-the time of the proclamation (for instance, grazing rights) the 
person entitled thereto shall be awarded compensation by the 
owner. The fixing; of the amount to be paid shall be effected by 
arbitration in the manner prescribed in Art. 56. 



Discoverer 
also enjoys' 
rights of 
digger. 



Entitled to 
use of water. 



When this 
Article not 
applicable. 



Owner 
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provision not 
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Moneys even 
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lease, paid out 
to owner. 
Compensation 
for damage 
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rights. 
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49. When a Chief with his Council desires that the land which 
has been pointed out to him by the Government for a dwelling- 
place with his people (location), which he occupies with his people,, 
should be prospected for precious metals, he may apply to the- 
Government to cause such to be done by white persons. The- 
persons proposed by the Chief and his Counoil shall in the first 
place be taken into consideration by the Grovernment. Should the 
Grovernment consider it desirable to authorise other persons to- 
prospect, this may be done without reason being given, those- 
persons excepted whose farms were expropriated by the Govern- 
ment on behalf of the extension of the location, to whom the 
preference shall be given. The Government shall cause to be 
pointed out to the person or the persons authorised by it what 
portion of the location has been rendered available for prospecting. 

Whenever it appears through prospecting that payable precious- 
metals are found within such locations, the State President shall 
have the right, with the advice and consent of the Executive 
Council, to declare such land, either wholly or in part, public 
diggiugs, under the regulations laid down in this Law for 
Government land, with this proviso, however : - 

(1.) That the grazing rights shall be left to the Chief and 
his people. 

(2.) That their kraals and lands shall be excluded, and shall 
not be disturbed, except with their consent. 

(3.) That sufficient water shall be left for their households- 
and for their cattle. 

(4.) That a " mynpacht" under the terms of this Law may be- 
granted to the person or persons authorised by the Govern- 
ment to prospect, when they give sufficient proof of the 
payableness of the ground, the size to be fixed in consulta- 
tion with the Superintendent of Natives and with the Head 
of the Mining Department, but in no case greater than 
the maximum fixed for private land by Art. 25, paragraphs 
2 and 3 of this Law, computed according to the number of 
morgen to be thrown open. 

(5.) That compensation shall be given to the Chiefs and their 
people who have obtained the locations gratis from the 
Government, computed at a fourth of the proceeds of the-- 
licence and " mynpacht " moneys. 

(6.) That compensation, computed at a third of such proceeds, 
shall be granted to the Chiefs and their people who have 
acquired the location land wholly or in part at their own 
expense. 

(7.) The Government shall have the power to make such 
regulations regarding the portion of licences and " myn- 
pacht" moneys to Moshette, and thekaifir chiefs of equal 
standing with him, as it may deem fit. 



farms 



; Werven ' 
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50. When private land is proclaimed as public diggings or is Consultation 
attached by proclamation to already proclaimed fields, the as to where 
Government shall first consult with the owner, if possible, to it shall be 
determine on what plots of ground, such as plots built on, home- prospect 8 ' 
stead grounds (werven), gardens, cemeteries, kraals, arable lands 

and watercourses in the neighbourhood thereof, it shall be pro- 
hibited to prospect and to dig. Owners may, before the pro- 
clamation, in consultation with the Government, the Mining Com- " ^noecu ied 
missioner, or the Landdrost of the district, beacon off a "werf" 
on unworked farms or pieces of land which are not occupied, 
which shall be reserved for homestead, building or arable lands. 
All homestead grounds (werven) properly surveyed and reduced W hen7ndis- 
to diagram and confirmed by the Government shall be indisput- putabie. 
able. 

Where, according to paragraph 1 of this Article, homestead ^^}e«d" 1: ' 
grounds have been reserved by the owner before the proclamation grounds! 
of the farm or piece of land, he shall be entitled to a '' mynpacht" 
on such land, over the whole surface thereof. 

On farms where no already cultivated homestead grounds exist w ueu they 
before the proclamation the homestead grounds on which "myn- exceed one - 
pachts " are obtained mav not exceed one-thirtieth of the size of thirtieth of 

ii » J the farm. 

the farm. 

51. Under all circumstances sufficient water shall remain free for fo*" e f ° r l,se 
the use of the owner, his family, his cattle, and for the irrigation 

of all gardens and arable lands existing at the time of the procla- 
mation, and for the working of the " mynpachts " granted under 
the provisions of this Law. 

The quantity of water required for these purposes shall, before Quantity 

* . - i i • . • • i ii j j" ii. fixed by order 

the proclamation as public diggings, be gauged by order ot the of He(ld of 
Head of the Mining Department, and shall be determined by him. Mining 
Thereafter the water so gauged may be used by the owner for other epai 
purposes or disposed of by him. The rest of the water, and the ^ 5 0t ^ ised ' 
water not so used, shall always be allowed to flow away unobstruct- puip oses. 
ed. The use thereof shall be regulated by the lawful authorities 
according to the provisions of this Law. Lessees, servitude holders, Reraainder t0 
or others entitled to water, shall retain the right to such water in so flow away 
far as at the time of the proclamation they make use thereof for unobstructed.. 
the purposes mentioned in the first paragraph, and after the quan- Use of. 
tity thereof shall have bean determined by the Head of the Mining 
Department, which shall take place before proclamation. _ In this f^fj ^. 
respect the provisions of the second paragraph of this Article shall 
also apply. 

52. The Government shall further have the right to demand Z%T^e&. 
from the owner, or his representative, that plots built on, homestead by owner. 
grounds, gardens, burial places and arable lands, be properly en- 
closed and reduced to diagram, within a time fixed by the Govern- Diagrams. 
ment, which time, however, shall not be less than three months. 
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In the event of this not being done within the period fixed, the 
Government shall have the right to do so at the owner's or his 
representative's expense. 

53. On proclaimed land, both private and Government, the 
Government shall have the right, as long as the proclamation con- 
tinues, to occupy and build on such pieces of land without pay- 
ment, as shall be necessary for offices and other public buildings, 
for the deposit of rubbish, for burial grounds, locations for coloured 
persons, for the purposes of stands in accordance with Art. 13 of 
this Law, and for other general purposes. Such pieces of land shall, 
if possible, be beaconed off by the Mining Commissioner, in con- 
sultation with the owner, at the expense of the State, and a diagram 
thereof shall be drawn up by a qualified land surveyor. 

The buildings mentioned in the preceeding paragraph shall re- 
main the property of the State. 

54. On private proclaimed farms, two years after proclamation 
of the same, pieces of land may be given out for gardens, arable 
lands and plantations, on places where it has not appeared that 
there are goldbearing reefs or alluvial deposits and under the 
following conditions : — 

( 1 ) The granting of such lands shall be effected by the Govern- 
ment on the request of the owner, under such conditions 
as the latter va&j fi*. after inquiry by the Mining 
Commissioner concerned, and on the recommendation of 
the Head of the Mining Department. 

(2.) If it should afterwards appear that gold-bearing reefs exist, 
that portion through which such reefd pass shall be given 
out in the ordinary way provided that if damage is done 
to gardens, arable lands, plantations, and buildings and 
erections, mentioned in sub-seotion 3 of this Article, such 
damage shall be paid by the licence holder or holders, 
according to assessment to be fixed by arbitrators. 

(3.) The Mining Commissioner shall have the right to grant 
leave free of payment to the registered owner of the 
proclaimed farm to put up the necessary buildings and 
erections, exclusively for the purpose of the working and 
supervision of such gardens, arable lands and plantations. 

55. When pieces of land are given out according to the 
preceding Article for gardens, arable lands, and plantations, such 
pieces of land may not be used for any other purpose 



a person or company, holder of claims, or a 
on the various proclaimed diggings, wishes to 



Kpes 



56. Where 
"mynpacht, 

construct a dam for the accumulation of tailings or rain water 
v provided it be not from an existing water-course or springs and 
deposiiing site for tailings that have been worked out),. to lay 
down a main, pipe, or other conductor, for the purpose of bringing 
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water to his or its machinery stand, or to construct a roadway 
either for ordinary wagons drawn by draught animals, or for 
so-called trucks conveyed along rails, aerial railways for the 
conveyance of quartz or material from the claims or " mynpacht " 
to the machinery stand, provided such trucks be not propelled by 
steam or electricity, the Mining Commissioner may grant 
j-ermission for that purpose. 

If suoh watercourses, or pipes, ordinary roads, truck roads, or 
aerial railways, go over claims, "mynpachts," water-courses, or 
pipes, streets, railways, aerial railways, tramways, or stands 
•belonging to other persons, the applicant shall make a written 
application therefor to the Mining Commissioner concerned, 
-accompanied by a surveyor's diagram, in order to obtain the 
necessary permission for the construction and exploitation thereof. 
This application shall be published for a month in the Staatscourant 
and in one of the local papers by, and at the expense of, the 
applicant, for the information of- parties, who must send in their 
•objections and claims for compensation within that time to the 
Mining Commissioner concerned. Any person constructing such 
water-courses or pipes, dams, ordinary or truck roads, or aerial 
railways over claims, " mynpachts," water-courses or pipes, streets, 
railways, aerial railways, tramways or stands belonging to other 
persons, without having previously obtained the permission of the 
Mining Commissioner to do so, shall be punished with a fine not 
-exceeding £10, or on non-payment, with imprisonment for a period 
not exceeding six weeks, without prejudice, however, to the right of 
the surface owner or owners to compensation. The amount of 
this compensation shall be decided upon by two arbitrators. One 
-of them shall be chosen by the applicant and the other by the 
interested party. Before proceeding to deal with the dispute or 
disputes the two aforementioned arbitrators shall appoint an 
nmpire. If the two arbitrators are unable to agree in the choice 
■of an umpire, the Mining Commissioner shall act as umpire. 
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57. The Government may, by special agreement, grant pro- Permission to 

-visional permission, subject to confirmation by the second Volksraad, fj. l^ticix™ 

dior the laying of conductors for the transmission of electric currents. 
currents for the use of the mines and mining works. 



58. An area once declared a public digging, or portion 
-thereof, may not be closed, either wholly or in part, except by 
^proclamation, when the number of digger's claims within the 
boundaries of such portion, which it is requested or proposed 
should be closed, is less thin a number oomputed at one digger's 
•claim for every twenty morgen, and it further appears from the 
reports of the Government experts that gold is not found in pay- 
able quantities within the limits of the ground to be closed, pro- 
vided always that the closing of such proclaimed ground shall 
3iot affect the rights and claims to machinery stands, tailing sites, 
water-rights, or other " bezitrechten " previously obtained. 



When a pro- 
claimed area 
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Such proclamation shall be indisputable proof of such closing. 

This closing shall not affect the rights of those persons whose- 
claims are still being held under licence, unless such claims are 
expropriated on payment of proper compensation. The amount 
of such compensation shall be fixed by mutual agreement between 
the Government and interested parties, and in the event of their 
not being able to agree, by way of arbitration. 



§ 5. Exploitation of Claims under Licence. 
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59. Every white person of full age of the male sex who sub- 
jects himself to the laws of the land, and produces to the official 
charged with the issuing of the licences mentioned in this Article 
the receipt or certificate that he has paid his personal tax according 
to law for the current year, shall have the right to not more than 
fifty digger's licences to dig or mine for precious metals on a 
public field, on one claim for every licence, to be obtained on 
payment of 20.s. per month per licence. 

This licence of 20s. may, however, be demanded only for claims 
on which machinery has already been erected and is in working 
order, or if, no matter where, use is already made of machinery 
for the crushing of quartz coming from those claims. 

Where, in other cases, the Mining Commissioner orders the- 
taking out of a digger's licence, only 15s. per month need be paid 
for it. Every person, as above mentioned, provided he complies; 
with the same conditions, shall also have the right to obtain not 
more than 50 (fifty) prospecting licences, which shall give him the 
right to prospect on proclaimed Government land, situated within 
the jurisdiction of the official who issues the licences, or on private- 
land, in accordance with the provisions of this Law. For every 
licence to prospect on private land, 5s. per month shall be paid, 
and on Government land, 2s. 6d. per month, besides a stamp of 
Is. 6*7. per claim for the first month in every case of pegging or 
taking out of claim licences. 
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60. If under this Law an area is declared a public digging,, 
the person or the persons who has or have beaconed off prospect- 
ing claims on such area, under prospecting licence, shall be en- 
titled to remain in possession of such claims, provided this Law- 
be complied with. 



61. Every male child of the age of 16 j'ears or more shall have- 
the right to peg off not more than fifty claims, provided that the- 
Field-Cornet or Assistant Field-Cornet of his ward certifies that 
he is registered on his Field-Cornet's list, is known to him as an 
inhabitant of his ward, and obedient to the laws of the land. 
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Unmarried female persons of full age, as well as widows, shall 
Also have the right to peg off not more than 50 claims. 

All persons mentioned in this Article, who pay no personal 
taxes under the laws of the land, shall produce a certificate that 
their father or guardian has paid personal taxes for the current 
year. 

Persons mentioned in this Article who are not liahle to pay 
personal taxes, and are not assisted by father or guardian, shall 
produce a certificate to that effect from their Field-Cornet or 
Assistant Field-Cornet, for the purpose of this Article. 

The Field-Cornet or Assistant Field-Cornet shall attach a stamp 
of one shilling to each certificate for the signing of the certificate 
-and the examining of his books, to be paid by the holder of the 
certificate, whereof 6d. shall be refunded to him monthly for each 
certifiuate, by the Government. The Field-Cornet, or Assistant 
Field-Cornet, shall keep a proper register of the certificates issued, 
-and shall hand in monthly a certified list, with his account, to the 
proper official of his district. The Field-Cornet or Assistant 
Field-Cornet who sends in incorrect statements or accounts as 
■correct, and certifies the same in order, shall be punished by a fine 
'of not less than £5 and not more than £25, and in default of 
payment, with imprisonment for a period not exceeding three 
months with or without hard labour. 

Male persons of full age, domiciled abroad, may cause to be 
pegged off by a holder of a power of attorney, one digger's or 
prospector's claim, and thereafter hold the same, provided the 
power of attorney be notarially drawn up and duly legalised, and 
such power of attorney shall bear a stamp of this Republic of the 
value of £1 sterling, in addition to the ordinary stamp of Is. 6d. 
per claim. 

This stamp shall be renewed annually, and shall be valid for the 
current year for each power used by the same person on any 
goldfield in this republic. 

The holder of the power- of attorney may obtain a receipt or 
-duplicate receipt for the same from the official who cancelled the 
stamp on the first power of attorney given by the same mandator 
for such current year. 

62. Every licensed digger shall be entitled to hold under his 
licences, on every proclaimed farm, three alluvial claims, and as 
many reef claims as laid down in Arts. 59 and 61 of this Law. 
He shall also be at liberty to purchase a number of claims from 
other licensed claim holders ; he shall, in that case, hold a digger's 
licence for each claim, unless the Mining Commissioner considers 
a prospecting licence sufficient for the time being. 
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The lioence-holders may, in case they are dissatisfied with such Appeal 
decision of the Mining Commissioner, appeal within thirty days to 
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the Government, through the Head of the Mining Department,, 
whereupon the Government, on the report of the latter, shall 
decide finally. 

63. The price of a digger's licence on an alluvial claim shall be 
20s. per month. 

64- When a claim-holder or the joint claim-holders of an 
amalgamated block have had their respective shares registered for 
the purpose of this Article with the Mining Commissioner or 
ltesponsible Clerk concerned, on payment of 10s. per claim, each 
one of them shall be at liberty to peg off claims afresh. 

65. The discoverer of payable gold reefs on and in proclaimed 
public diggings shall be granted not more than fifty claims, in 
addition to the maximum of fifty claims granted to him in Art. 59,. 
but subject to a tax of 6s. 6d. per claim on proclaimed private 
land, and of 4s. per claim on proclaimed Government land, for 
the first month, and thereafter the usual licences. 
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66- If on a quartz-reef claim alluvial gold, or, vice verm, on aa 
aim vial claim quaitz reef gold is also found, then the holder of the- 
first licence, whether for alluvial or reef claims, shall, during three 
months after the application therefor has come in to the Mining 
Commissioner (who thereupon gives written notice of this applica- 
tion to the original holder of the claim or his representative), be 
entitled to the preferent right to obtain licences to dig for such 
alluvial or quartz reef gold. He shall be entitled to take out in 
alluvial claims the entire extent of his reef claims. Should the 
holder of the first licence above indicated not make use of this- 
preferent right, the officials concerned may issue a licence to 
prospect and dig for quartz or alluvial gold to the other applicant, 
who may then peg off and work such ground in the way prescribed 
in this Law. 

The workers of the alluvial ground and of the quartz reef shall 
be careful not to cause each other any damage or inconvenience in 
the working of the ground, and shall be liable to one another for 
any damage or inconvenience caused. 

67. Should there be any doubt with the owner of the claims oa 
which application is made, in terms of the former Article, to peg,, 
as to the bona fides of the application, he may lodge an objection 
with the Head of the MiniDg Department, who shall then institute 
an investigation by the officials mentioned in Art. 24. 

Should it appear from this investigation that there is no reef or 
alluvial gold on the claims upon which licences are applied for, the 
Mining Commissioner or official entrusted with the issuing of 
licences, after having been informed thereof by the Head of the- 
Mining Department, shall refuse the issue or renewal of the second 
licences on the same ground. 
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68. The registration of one or more discoverer's cliims shall be Registration t 
effected by^ a Mining Commissioner, when the discovered precious claims!"' 
metal-bearing ground is situated within the boundaries of his field, 
or otherwise by the Landdrost of the district wherein said ground 
is situated. 



69. Diggers or prospectors, being holders of claims adjoining Amalgamation 
each other, who desire to unite or to amalgamate their claims, of claims - 
may cause such claims to be registered as amalgamated, with all 
water-rights belonging to such claims, on application at the office 
of the Mining Commissioner or Responsible Clerk concerned, on 
production of a chart showing the situation of the claims, and 
signed by the surveyor or the person who did the pegging. 

On registration the share of each digger or prospector shall be ?! lil1 ' 8 of eacl1 

i i j l • i j -u j digger nuvjt 

clearly and plainly described. be cieariv 

described. 

On the granting of the certificate of such union or amalgamation, Privileges on 
under a stamp reckoned at 3s. 6d. per claim, the holders of the Son! gama " 
amalgamated claims shall enjoy the usual privileges, according to 
the regulations thereanent on the field where they are situated. 
The union or amalgamation of claims shall not lapse through 
licences being changed. 



Amalgaina - 
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On discovery that a person is holding ground under a prospecting 
licence and is not properly working it, to the satisfaction of the 
Mining Commissioner, with the object of finding precious metal, 
the Mining Commissioner shall have the right to order him to take 
out a digger's licence. 

The licence holders may, in case they are dissatisfied with such 
decision of the Mining Commissioner, appeal to the Government 
within thirty days, through the Head of the Mining Department, 
whereupon the Government shall decide finally on the report of 
the latter. 
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70. Each application for a " mynpacht," right to lead water, E ^ y 2* pH " 
protection, amalgamation of claims, and other similar applications "mynpacht" 
shall bear stamps to the value of 5s. &c > t0 „ b ? ar * 

x stamp of M, 

71. It shall not be lawful to peg off claims between sunset and When 
sunrise, as also on Sundays and Church and public holidays ?^J^ 
reoognised by law. 

Pegging off at such forbidden times shall be regarded as unlaw- SuoU pegging 
ful, shall not be recognised, and shall give no right whatsoever. 

72. Every owner of a reef claim or of an amalgamated block of Diagram to 
reef claims, under prospecting licence, shall be obliged to hand in [ wo i m < c ; n Yh t B 1 "'*' 
to the Mining Commissioner, Responsible Clerk or Landdrost con- incase cf 
cerned, within two months after the date of the first licence, a ££ , ^ ct,n8 
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surveyor's diagram, or, if there is no surveyor, a sketch of the 
situation of the claims or blocks, signed by the person who made 
the survey. Such claims shall not be transferred without a proper 
surveyor's diagram. For alluvial digger's claims it shall be 
sufficient to hand in only a sketch, as long as they are not trans- 
ferred, in which case a surveyor's diagram is compulsory. 

The provision of the foregoing paragraph shall not apply to 
unhealthy gold regions. 

73. Every holder of a reef claim, or an amalgamated block of 
reef claims, under digger's licence, shall be obliged within six 
months after the date of the first licence, to deposit with the Mining 
Commissioner, Responsible Clerk or Landdrost concerned, cDnfirmed 
surveyor's diagrams in triplicate of a survey of his ground, made 
by a surveyor, and compiled on such a scale as shall be defined by 
the Surveyor-General 

Such survey shall show all works, buildings, tramlines, roads, 
pathways, machinery stands, and the local nature of the ground, 
and must be connected by trigonometrical or other survey with 
such fixed points or permanent beacons of another survey as the 
Surveyor-General shall define, or in such other manner as the 
Surveyor-General shall consider sufficient to accurately define the 
place. 

Confirmed by These diagrams shall b9 examined and confirmed at the 
Surveyor-General's Office. 

The Surveyor-General shall, before the diagrams are signed by 
him, make known, by a notice in the Staatscourant, that such 
diagrams have been sent in, and that they will be signed by him 
if, within the time of one month from the date of publication, no 
protest be lodged against the same. 

Should protests be lodged, the same must be proceeded with 
within the period of one month, failing which the diagram shall 
be signed by the Surveyor-General just as though no protest had 
come in against the same. 
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a Tin t 8 °i ^^ re S ar( * t° diagrams already confirmed, and hereafter to be 

appy - confirmed, under this Article, the same provisions- regarding 

validity and cancellation of incorrect diagrams as laid down in 

Art. Ill shall apply. Before a surveyor may survey claims or 

Beacons to be grounds, the beacons thereof shall be pointed out to him by the 

owtTr" ° Ut by owner > or ^ S representative, in company with the Claim Inspector 

of the respective fields. 



Period for 
sending in 
diagrams may 
be extended. 



74. The period for sending in the diagram referred to in 
Art. 73 may, for well-founded reasons, be extended by the Head 
of the Mining Department. 
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75. If a person has more ground than he holds licences for, any Wlien «■ 
oue who is provided with the proper number of licences shall have more ground 
the right to beacon off afresh the number of surplus claims within ^^ hf > has 
the pegs or beacons of such person, provided, however, that such hcences for - 
claims beaconed off afresh adjoin one another on one of the sides 
of the block or piece of land, but in no case on places that have 
been worked, or so as to interfere with the other claim-holder. 

The second pegger shall be obliged, within 48 hours after such Second pegger 
pegging, to give written notice thereof to the Mining Commissioner writt™ notice 
or Eesponsible Clerk of the field in question, as also to the holder of his 
or the holders of the olaims, and he shall, moreover, within 21 days P e s& 1D s- 
thereafter, send in to the official concerned a surveyor's diagram Diagram with- 
of the whole block of claims, showing not only the claims pegged in 21 days ' 
off by him, but also the exact position of the claims of the other A eal to t] 
claim-holder, after which the Mining Commissioner may award Head of the 
the ground pegged off in excess to the person pegging over. An Department 
appeal from this decision of the Mining Commissioner may be 
noted within 14 days after the decision to the Head of the Mining 
Department, whose decision shall be final. 

Should it appear that the second pegger has pegged between the Penalty for 
beacons and pegs of the holder of the claims, without there being thiietaBo^"' 
open ground, the second pegger shall be punished with a fine of open ground. 
from £100 to £500, or, in default of payment, with imprisonment 
according to Art. 6. 

The words " more ground " shall signify more ground in super- Meaning of 
ficial area, and have no reference to the direction of the reef. ground." 

76- Surveyors who are engaged in surveying claims shall have Surveyors 
theiight to enter for that purpose on another's land, after giving togoonto 81 
notice to the persons entitled to such land, or their representatives, another's 
should they be on the ground, and to place there the necessary ^"jn^jtice. 
instruments and flags for the survey. 

Every person who prevents or obstructs them therein or puts Penalty for 
difficulties in the way of the operations for the survey shall be l ' 1C 1Dg ' 
punished with a fine not exceeding £25. 

77. All surveyors shall be obliged to supply the Head of the ^"^ftmpi 
Mining Department, through the Surveyor- General, with a copy Head of the 
of all diagrams which they have made for companies, syndicates, p 1 ™™^ 

or private persons, in so far as they have referenoe to public with copies 

diggings. o£ dia s™ ms - 

The penalty for contravention shall be a fine not exceeding £100. Penalty. 

78. (1) Any person who does not comply with the depositing of J**^ 
diagrams and sketches, prescribed in Articles 72 and 73, within depositing 
the time fixed, shall be punished with a fine not exceeding # £15. diagrams. 

(2) With the sentence a time shall be fixed within which the depositing to 
deposit shall be made. befixed - 

If diagrams 

(3) If the diagrams are not sent in within the time fixed the not sent in 
olaims shall lapse to the Government, and shall be dealt with in SodciaiSs 
accordance with the 2nd, 3rd, 4th and 5th paragraphs of Article 85. lapse to 



Government. 



■28 



No 15.J 



Gold Law. 



[A.D. 1898. 



Extent of 79. An alluvial claim for digging for precious metals shall be 

alluvial claim. i n extent 150 by 150 feet, and shall be beaconed off with clearly 

visible pegs and furrows at right angles in the direction of the 

sides. 
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A quartz reef claim shall be 150 feet in length (i.e., in the 
direction of the reef), and 400 feet in breadth, in such a way that 
eaoh claim, if possible, forms a rectangle, the breadth to be taken 
on one or both sides of the reef as desired. 

In a case where the contour of the country does not allow a 
claim to be pegged off in accordance with the above-mentioned 
provision the pegger shall be entitled to peg off a claim in any 
shape whatever, to any extent not exceeding 60,000 square feet, 
as far as a reef claim is conoerned, and to an extent not exceeding 
22,500 square feet in the case of an alluvial claim. 

With regard to a quartz reef claim pegs placed in the middle 
of eaoh of the long sides of the claims shall be sufficient beaoons for 
the first seven days. 

After the expiration of that time four corner pegs shall be sub- 
stituted, and the direction indicated by beacons as prescribed by 
law. 

The foregoing paragraph shall not be applicable when the four 
corner pegs are at once put in. 

In the case of quartz reef blocks of amalgamated claims four 
corner pegs for each blook, with the necessary line beacons ereoted 
at visible distances, shall be sufficient, but the name of the 
respective claim-holders in the block must be legibly marked on 
each corner peg, with the date of amalgamation. 

No one shall have the right to fence in his claim or " mynpaoht " 
without the previous written permission of the Head of the Mining 
Department, who shall decide, in consultation with the Govern- 
ment, and in no case shall a greater portion of the ground be 
fenced in than is necessary to protect the works, and to guard 
against obstructions and trouble with the workmen. 

All fences made, or to be made, without permission, as afore- 
said, shall be removed by those entitled to the ground thus fenced 
in, and in default thereof the Government shall cause the same to 
be removed at their expense. 

Contraventions of this Article shall be punished with a fine not 
exceeding £25, or in default of payment with imprisonment 
according to Art. 6 of this Law. 

80. The corner pegs or beaoons of a claim shall project not less 
than three feet above the ground. 

These corner pegs or beacons shall be not less than three inches 
in diameter. 

Where the nature of the ground permits, at each peg or beacon 
two trenches shall be dug, which trenches shall indicate the 
directionoftheboundaries, of at least three feet long, at least 



Line beacons. 
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half-a-foot wide, and at least a foot deep, which shall form a right 
angle at each peg or beacon ; moreover the sides of a claim, or 
amalgamated block of claims, shall be clearly indioated by trenches 
•or piles of stones at least half-a-foot high, and three feet long, 
boundary beacons placed at mutually clearly visible distances or 
other marks. 

When a surveyor's diagram of claims or amalgamated block of Beacons whe 
claims is in existence, it shall be sufficient if the corner beacons ' li, !S ra,n 
are erected and the furrows round the claims are dug. e ' 

All claims and amalgamated blocks of claims shall have on eaoh Bmrcis on 
corner beacon a board at least nine inches square, on which shall oorner 
be clearly and legibly written, printed or painted, the official bea ° on "' 
number to be given by the Claim Inspector, the names of the 
mining property and the claim-holder or claim -holders, the date of 
the licence and the date of the pegging off. 

The Claim Inspector shall be obliged to see that the provisions claim in- 
of this Arliole are complied with. On non-compliance he shall sector must 
have the right to impose a fine therefor of at least -m. , a nd not vilionfare' " 
exceeding 10s. per claim. He shall notify the owner or bis rep- complied 
resentative thereof and shall at the same time inform the Mining p-*' 
Commissioner of this. 

The person fined shall have the right within eight days to appeal 
to the Special Landdrost, if there be one, or otherwise to the Mining Appeal. 
Commissioner ; if, after the expiration of suoh term fixed for the 
appeal, no appeal has been noted, and the fine has not been paid at Mining 
the office of the Mining Commissioner, and the beacons have not commissioner 
been put in order, the Mining Commissioner shall issue no further Sue fT/theV'" 
licence for the claim in respect of which the contravention has licenoe if 
occurred, and Art. 83* shall in this case be applicable. putTnordTr* 

81. If, on a public goldfield, a digger wishes to abandon his Abandonment 
claim or claims in order to peg a new claim or claims for himself, of claims - 
he shall have the right to do so, provided he notifies the Mining 
Commissioner or Responsible Clerk to that effect, before these 

officials can issue new licences to him. On the receipt of such 

notice the Mining Commissioner or Responsible Clerk shall have claims to be 

suoh claim or claims sold by public auction as laid down in Art. auction P " h ° 

85. 

82. The renewal of a prospecting or digger's licence shall be W hen 
refused by the Mining Commissioner or Responsible Clerk when renewal of 
claims have been pegged off on places where, by virtue of Artt. 13, j^"^^™. 11 
-53 and 118 of this Law, it is forbidden to prospect or dig, and on 

places which, in the opinion of the Mining Commissioner or 
Responsible Clerk, are in indisputable lawful possession of others. 

83. No holder of a reef claim situated higher up shall have the ^^must 
right to allow the material from his claim to be a nuisance to not allow 
another, or to hinder any person who is working lower down. Mc d^mto" ™n 

' a nuisance 

Art. So was doubtless meant. t others. 
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In case holders of claims require ground for depositing tailiijgg 
or other refuse from batteries, for placing settling tanks or pans, 
dams instead of pans or reservoirs for the storing of ores, such 
ground may be given to them, as far as possible on their own 
claims, after written applica'ion accompanied by a surveyor's 
diagram has been made theiefor by the interested party to the 
Mining Commissioner or Responsible Clerk concerned, which 
officials may grant the application if there are no well-founded 
objections thereto. For this no extra licence need be paid. 

This provision shall not apply to those " be waarplaatsen " (storage 
sites) , which have already been given out under licences at 2s 6d. 

The provisions laid down in Art. 105 * with regard to the non- 
payment within the proper time of the licences on specially 
registered claims shall also be applicable to this Article. 

Applicants shall, within a month after the award, hand in plans 
in triplicate to the said officials, drawn up as indicated in Art. 72 
of this Law. 



84 On proclaimed fields the Mining Commissioner may decide 
where prospecting may take place under prospecting licences, and 
also decide for what places digger's licences shall be taken out. 

The Mining Commissioner shall have the right, in the event of 
application being made therefor, to change digger's licences under 
which claims are held to prospecting licences, after due inquiry 
and after having received the report of the Claim Inspector 
thereanent. 

Every Landdrost, excepting on the proclaimed fields where a 
Mining Commissioner has been appointed or assigned, may issue 
prospecting licences within the boundaries of his district. 

85. If a digger's or prospecting licence expires, without being 
renewed on or before the date of expiry, the claim for which the 
licence was issued shall not be pegged off by another person, but 
shall lapse to the Government, and such claims shall be dealt with 
as follows : — 

During three months after such day of expiry the former holder 
of such claims shall have the right to recover his rights to 
such claims by taking out new licences therefor, on additional 
payment of extra licence moneys equal to one-fourth of the 
amount of the arrear licence moneys. Should, however, the 
new licence be taken out by the former claim-holder within 
fourteen days after the date of expiry, only the licence moneys 
for such days need be paid. After expiry of the said term of 
three months, the Head of the Mining Department shall cause 
such claims to be sold by public auction. The Head of the 
Mining Department shall, however, be obliged to give back 
the claims in question, before suoh sale takes place, to the 
original holders thereof, should they make application there- 



Art. 104 was probably meaut. 
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for, and should there be no further disputes, on additional 

payment of all arrear licence moneys, as well as the costs 

mcm-red in connection therewith. 
On such application for the return of lapsed claims a sum of Money to be 

money consisting of the arrear and extra licence moneys, as appSfon* 

well as the costs incurred, shall be deposited. 
The conditions under which these claims which bave lapsed to Conditions of 

the Government shall be sold are to be found in Schedule sale - 

" A " attached to this Law. 

Money due to 
the Govern- 

Oat of the proceeds all moneys due to the Government shall first paTdtet. 6 
of all be paid. If the claims realise more than the amount of *™if af the 
the expenses, ordinary and extra licence moneys, half of the Government 
excess shall be paid to the owner of the farm, and the other and other 
half shall be paid into the Treasury. of farm" 1 ™ 61 ' 

If the claims aie not sold by public auction the Head of the if claims not 
Mining Department shall be obliged to declare such claims as ^imSin^ 
open ground thirty days after the date of the sale, when the Department 
ground may be pegged off by the public. liound to de- 

epen thirty 
, _ days after sale 

86. .any person who is on commando, or has personally re- Protection 
sponded to a call for the preservation of order and peace, shall s™nt»d when 
ipxa facto have protection for his claim or claims (whether reef or on'commardo. 
alluvial) during the time that he is on commando or said special 

service, and in the case of commando, also for thirty days after his 

release from such commando, without its being necessary that such Notice to 

protection be specially granted, provided he gives not ; ce of such Mining Cum. 

call to the Mining Commissioner concerned. muaiouer. 

During the time of this protection no licence moneys need be No licence 

paid on the claims. moneys need 

be paid. 

87. Provisional exemption from the .payment of claim licence Provisional 
moneys (whether for reef or alluvial) may be granted in case of exemption 
sickness or owing to the unhealthiness of the locality, provided onTcence™" 
that work be done on such claims before and at the time of the moneys 
application for protection, such as in the opinion of the Mining claims be 
Commissioner may be considered sufficient for the granting of worked, 
such exemption. Every such case of exemption shall be sent as R t . 
soon as possible by the Mining Commissioner, with a full report, Mining com- 
to the Head of the Mining Department, for final approval or missi0n er. 
disapproval by the Government, who may grant or refuse con- Government 

„ r f. # . , , • confirms 

nrmation of the exemption. exemption. 

The period of exemption shall be fixed according to the nature No payment 
■of every case, while nothing shall be charged for the granting neeessar y- 
thereof. 

88-. Claims belonging to the estate of a deceased person shall claims 
not lapse unless the executor fails to comply with the provisions belonging to 
of the law for thirty days after receipt of his appointment, or the deceased 
confirmation thereof by the Orphan Master. person. 
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On further regular compliance with the provisions of the law 
such claims shall be regarded as assets of the estate and shall be 
dealt with as such, according to the provisions of the Orphan 
Chamber Law. 

89. Transfer and registration of portions of claims may be 
effected, provided a confirmed surveyor's diagram of such a portion 
be deposited at the office where the registration shall take place. 
Such a portion of a claim shall be considered and registered as a 
separate claim. 

90. The possession of a licence for a claim shall not include 
the right of disposing of the surface of the ground, which right of 
disposal the Government reserves for itself, for the purpose of 
defining roads and other works, without, however, obstructing the 
working of the claim. 

(J. Stands. 

91. Every licensed digger or prospector shall be entitled to a 
stand for his dwelling on his claims, for which stand he need not pay 
any licence moneys, and on which stand no licence to trade or carry 
on business may be granted or renewed. 

The Mining Commissioner shall, subject to the approval of the 
Head of the Mining Department, grant to the owners of mining 
properties which are being developed, as far as this is possible, 
without payment, the right to put up the necessary buildings, 
erections, and work places, exclusively for the benefit of the mining 
industry. 

A proper surveyor's diagram of the ground required for such 
buildings, erections and work places shall be filed with the appli- 
cation therefor. 

The second peggers, referred to in Art. 66, shall not share in 
the advantages defined in the first paragraph of this Article. 



92. Every white person who wishes to erect a shop, or houses 
or dwelling on a proclaimed field, but not in stand townships, shall 
make application to the Mining Commissioner for one or more stand 
licences and produce a diagram clearly indicating the locality. 
The Mining Commissioner shall decide whether such application 
shall be granted or not. 

Subject to the rights obtained under Second Volksraad Resolu- 
tion, Art. 729, dated July 25th, 1894, each stand licence shall 
confer the right to a piece of ground of 50 by 50 feet on a looality 
approved of by the Mining Commissioner, but not on mining 
ground held under " mynpacht-brief " or claim licence. 
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Such stands shall be beaconed off by the licence-holder in such 
manner as the Mining Commissioner shall define. 

The Government, in consultation with the Head of the Mining Government 
Department, shall, on the recommendation of the Mining Com- San/of" 1 
missioner, have the right to give out stands of a larger f ize, where larger size, 
it deems this necessary, under one licence. The price of such p r i oe . 
licence shall be fixed by the Government. 

The price of a stand licence on proclaimed ground, of 50 by 50 stand lice,,,-,. 
feet, shall be 7s. 6d. per month. £ ®fo P er 

The stand licence, whether monthly or yearly, at the option of Renewed 
the applicant, shall be renewed either monthly or annually. monthly or 

When the payment of stand licences on proclaimed ground is when stand 

three months in arrear these stands shall be dealt with in the licences three 

manner prescribed in Art. 94. If the new licence, however, is ai ., tar . 

taken out within 14 days after the date of expiry by the if new lie .nee 

former licence-holder, only the licence moneys for those days need taken out 

i .j J J J within four- 

be Paid. teen days 

93. The Government shall have the power, when such is neces- Government 

sary in the public interest, to cause private proclaimed ground, ^yate^r"-'' 

after consultation with the owner, if possible, to be surveyed as claimed 

stands, and to cause it to be proclaimed as stand townships. The jj™""^ 

preferent right to or lease of these stands shall be publicly sold by township. 

the Government, and the proceeds of the sale, after deduction of Preferent 

the expenses, shall be paid to the registered owner or owners of "s' 1 * sold 
the ground Of the stand licence moneys received on such stand '' 

townships half shall go to the State, and the other half to the money goes to 

registered owner or owners. the state and 

° half to owner. 

The Government shall also have the right to cause Government Government 

land as well as unproclaimed private land, after consultation with ^proclaimed 

the owner of the land, to be surveyed as stands, to proclaim if, jmifc land, 
as stand townships, and to join the latter to an already proclaimed 
digging and -to place them under the jurisdiction of the Mining 
Commissioner, and the judicial officials of such digging. For 

that purpose the Government may enter into contracts with the Contracts 

owners of the unproclaimed private land, which is proclaimed for owne ,,. 
the purposes of stands, with a view to laying out stand townships, 

which contracts shall he submitted for approval or disapproval at Confirmation 

the first ensuing session of the Volksraad. b >' Volksra » d - 

Notice shall be given in the Staahcourant of all Government Government 

land intended for the purposes of stands, or already laid out ^"^j* * 
as stand townships by the Government, or which, in accordance 

with the foregoing provisions, may be laid out. The provisions Provisions of 

of the foregoing Article shall not be applicable to these stands. arthfie'not 

The preferent right to or lease of stands situated on Govern- applicable. 
ment land shall be sold by public auction for the benefit of 
the State. 

The preferent right to or lease of stands in stand townships on Preferent 

Government land and on private proclaimed land, mentioned in £« h ^ e s I !£ nds 

the first paragraph of this Article, shall be granted for 99 years ment land to 
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from the date of allotment, and shall he held as long as regular 
payment of the stand licence moneys due is made by the holder. 

This preferent right or lease shsll give no right to compensation 
if the public diggings, on which the stands are situated, should be 
closed within the period of 99 years. 



The manner of the sale of and of payment for this preferent 
right or lease shall be regulated by the Government. 

94. After the preferent right to or lease of such stands has 
been publicly sold stand licences shall be issued to the buyers. 

The price of a stand licence in stand townships which have been 
approved and proclaimed on Oovernment land and on private 
proclaimed land shall be 7s. 6d. for stands of 50 by 50 feet, and 
Us. 3d. for stands 50 by 100 feet per month. 

In case a stand licence is not renewed at the proper time the 
holder of the stand licence shall have the right to get back his 
stand under a new licence, within a period of three months there- 
after, on payment of all the arrear licence moneys, and, as a line, a 
sum of money equal to one quarter of the arrear licence moneys 
(extra licence moneys). 

If the new stand licence, however, is taken out within 14 days 
after the day of expiry by the former licence holder, only the 
licence monejs for those days need be paid. 

If such stands are not recovered by the former holder within the 
said three months the Head of the Mining Department shall 
cause the preferent right to or lease of such stands to be sold by 
public auction, under the supervision of the Mining Commissioner, 
of which sale at least one month's previous notice shall be given in 
the Staahcourant and in a local paper. When on the public sale 
of the preferent right to or lease of a stand the proceeds exceed the 
amount of the arrear and extra licence moneys, the balance shall 
be paid back to the previous holder. In the event of its proving 
unsaleable the stand shall be at the disposal of the Government. 

The Head of the Mining Department shall, however, be bound, 
before 6uch sale takes place, to give back the stand or stands in 
question to the former holder or holders, if the latter make 
application therefor, on payment of all arrear and extra licence 
moneys, as well as the costs incurred in connection therewith. 

The manner of sale of and of payment for this preferent right 
or lease shall be regulated by the Government. 

95- It shall not be lawful to grant stand townships on land 
given out under " mynpacht brief " or on land held undermining 
concession. 



Alteration of 
claims into 
stands 
forbidden. 



96. It shall not be lawful to alter claims into stands. 
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No prospecting or digger's licences shall be issued on stands No pros- ^ 

surveyed or yet to be surveyed on proclaimed ground held under digger* 01 

oontracts entered into for the purpose with the Government bfifore licences to be 

the coming into operation of this Law, as well as on streets, stands, &c. 
squares, or pieces of open ground in existing stand-townships. 

97 Where at the time when this law comes into force, In 
conflict with the provisions of Artt. 95 and 96, or, where on private 
proclaimed farms, or on unproclaimed private land, adjacent to or 
situated in proclaimed diggings, small pieces of land (whether 
called stands or otherwise), situated together, given out under lease 
or licence are found, so that they together, in the opinion of the 
Government, form a village, it shall have the right to impose a 
special tax of two shillings and sixpence per month per stand on 
the companies, syndicates, concessionaires, or private persons who 
are owners of stands as indicated in this article. 

Notioe hereof shall be given in the Staatscourant. 

The payment hereof shall be made at the same time as the 
payment of the moneys due for stand licences or rent, on the 
receipts for which the receipt thereof must be noted, in so far as 
these moneys are paid to the Government. For the rest, payment 
shall take place monthly at the office of the MiniDg Commissioner. 
If payment of this tax on a stand is in arrear the renewal of 
the licence for such stand may be refused in so far as such 
payment takes place at the office of the Mining Commissioner. 
Where the owners themselves receive the stand licence moneys 
they shall be held responsible for the amount of such arrear 
special tax. 
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98. Transfer and registration of portions of stands may take 
place provided a confirmed surveyor's diagram of such portion be 
•deposited in the office where the registration has to take place. 

Such a portion of a stand shall be considered and registered as 
a separate stand, for which a separate stand licence shall be due as 
follows: — For portion of stands of 50 by 50 ft., 3s. 9d. per month. 
and for portion of stands of 50 by 100 ft., 5s. 9d. per month. 

On such a portion of a stand the whole tax of 2s. 6d. mentioned Tax p< l T aWe - 
in Art. 97 shall be payable. 

99. The registration of transfer of claims and stands and 
portions of claims and portions of stands shall be effected at the 
office of the Mining Commissioner or Responsible Clerk concerned, 
while the same stamp dues shall be levied in accordance with Law stamp due 
No. 5 of 1882. 

100. The company or the person importing machinery to work 
one or more claims shall, for the purpose of erecting such 
maohinery, where that is practicable without encroaching upon the 
rights of others, have the right to acquire stands in extent 150 ft. 
square on a locality which is not known to contain precious metals. 

For this purpose written application, accompanied by a proper Wri 1 t . t c e a °. ou 
surveyor's diagram, shall be made to the Mining Commissioner *£§ ^grin 



Registration 
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concerned, who may grant such application if there are no well- 
founded objections thereto. 

The price of such a machinery stand licence shall be 2s. 6d. per 
month per stand 



Special Begistration. 
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101. Every digger's claim, or every block of amalgamated 
digger's claim?, may be specially registered in the manner here- 
under set forth. 

102. Persons wishing to have their claims or blocks of claims- 
specially registered shall make application therefor to the Mining 
Commissioner concerned. 

Tbisapplication shall bear a si amp as laid down in Art. 70 
and shall be accompanied by a diagram framed by an admitted 
surveyor. The application with diagram shall lie at the office of 
the Mining Commissioner for a period of one month for the 
inspection of the public. 

The Mining Commissioner shall thereupon issue a notice to the- 
applicant, wherein day and date of hearing shall be fixed. 
(Between date of publication of notice and date of hearing there 
shall be a period of at least one month ) 

This notice shall be published once in the Staatscourant and 
twice in a local newspaper. 

The Mining Commissioner may grant the application if, before 
the said hearing, no notice of objection has been given to the 
Mining Commissioner and the applicant, and, for the rest, the 
law has been complied with, and the special registration shall then 
be effected as herein further set forth. A notice of objection shall 
bear a stamp of 5g., according to Art. 70. 

Should such a notice of objection be received by the Mining 
Commissioner before the said hearing, the special registration shall 
provisionally stand over. 

The person objecting shall take legal proceedings against the 
applicant to have his objection declared valid within ten days 
after notice of objection. 

This declaration of validity may be asked for by application. 
The official charged with the civil jurisdiction on the field shall 
have jurisdiction herein, and he shall give such order regarding the 
special registration as he may deem necessary. 

In ease the application for special registration of a claim or 
claims is granted, such registration shall be effected in a sepaiate 
register to be opened for the purpose, the form of which shall be 
prescribed by the Head of the Mining Department. 

A certificate of such special registration shall be issued. 

Such certificate shall bear a stamp of a value calculated at the 
rate of 10s. per claim. 

No certificate shall be issued unless all moneys due on the claim 
or claims have been paid. 
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103. It shall not be lawful for the Mining Commissioner to specially 
bring back tinder prospecting licences specially registered claims claims on 
on which a bond has been passed. which bond 

1 has been 

passed may 
not be brought 
under pros- 
pecting 
licences. 

104. Article So shall not be applicable to specially registered Article 83 not 

Claims. applicable. 

When the payment of digger's licences for such claims is six }Vhes licence- 
months or more inarrear the Mining Commissioner shall demand paj* - in aueai - 
merit of the same in the Staatscourant and also in a local newspaper. Demand. 

The Mining Commissioner shall be obliged to make this demand Notice to 
immediately after the expiry of the said six months, and at the bon 10 w ~ 
same time to give written notice thereof to the bondholders per 
registered letter. 

In case the payment of all moneys due is not made within three if payment 
months after the date of the publication of the demand the claim within three 
or claims shall be publicly sold, in which case the special registra- months 
tion on such claims shall lapse publicly sold. 

and special 
registration 
lapses. 

The date of sale shall be published in the Staatscourant and also Date of sale 
in a local newspaper at least fourteen days previously. published. 

Out of the proceeds all moneys owing to the Government shall Halt of excess- 
first of all be paid. In such moneys an amount of £2 10s. per to owner of 
claim shall be reckoned as a fine and for costs. Should the claims haiftothe. 
realise more than the amount of the fines and expenses half of the state. 
excess shall be paid to the owner of the farm, and the other half 
shall be deposited in the public treasury. 

If the claims are not sold at the public auction the Head of the If f 1 ^™ 3 ' 
Mining Department shall be bound to declare such claims as open 
ground thirty days after the date of the sale, when the ground 
may be pegged off by the public. 

105. Article 104 shall also be in force with regard to digger's ^ rt j^ b l ^ ti) 
claims or amalgamated blocks of digger's claims, for special ckumTfor " 
registration of which application has been made in terms of social r«jgL«- 
Art. 102, but provisionally and only so long as progress is made wMoh Vppii- 
with the application, according to the provisions and within the F^ 1 ™^ 
terms laid down in Art. 102, until such application shall be granted e ™ ma ' 
or refused. 

106. On specially registered claims a mortgage may De given at Mortage o tt 
the office of the Mining Commissioner concerned, just as on fixed ^stored 
property, the registration of which shall be effected at the office of claims. 

the official named, and not at the office of the .Registrar of Deeds. 

The same provisions shall hold good in this respect as in the ^J™\ n 
case of a mortgage on immovable property, such as, inter aha, with case of 
regard to the rights of creditors and sales in execution ; also as jmmova hie 
regards the drawing up of deeds of hypothecation and mortgage * 
bonds and the persons entitled to do so. 
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stamp dues. The stamp dues, as laid down by the law with reference to 

fixed or immovable property, shall also apply here. 
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107. Stands on proclaimed ground, proclaimed townships or 
townships approved by the Government, may be specially regis- 
tered in the same manner as hereinbefore prescribed with reference 
to digger's claims ; no publication of a notice, however, shall be 
necessary and the Mining Commissioner may in this case imme- 
diately grant the special registration and issue a certificate 
thereof, should he have no objections against the same. 

When these stands are situated iu stand townships which have 
come into existence by virtue of a contract with the Government 
in accordance with Art. 93, written permission from the owner 
of the land for the purpose shall be produced before special 
registration is granted by the Mining Commissioner. 



108. With regard to the payment of the licences on specially 
registered stands, the rules prescribed in Art. 104 with reference 
to specially registered claims shall apply. 

If the stand or stands proves or prove to be unsaleable at the 
public auction it or they shall revert to the Government, or in 
cases where contracts exist, to the owner of the stand township. 

109. A mortgage may be effected on specially registered stands 
under exactly the same provisions as are herein laid down with 
respect to mortgage on specially registered claims. 
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8. B EZITRECHT. 

110. A bezitrecht shall include all rights obtained under 
permit, contract, or licence, and may be duly transferred, either 
wholly or in part, by those entitled thereto, and such bezitrecht 
shall be indisputable. 

All bezitrechten granted according to law shall be indisputable 
and unassailable in law, unless they have been obtained by fraud 
on the part of the possessor thereof. 

111. The Government shall have the right, either in consul- 
tation with or on the recommendation of the Head of the Mining 
Department, to instruct the Surveyor-General to cause worked 
or developed digging?, or portions thereof, to be surveyed, after 
notice of at least six weeks, in manner provided for in Art 112, 
second paragraph, in suoh a manner that every water-right, 
" mynpacht," water-course or pipe, digger's claim, or block of 
digger's claims, or any other right or permit necessary for the 
development of the diggings, shall be properly reduced to diagram, 
and shall also be shown in a general compilation diagram or plan. 

These diagrams shall be confirmed by t\\i Surveyor-General 
according to Art. 73. When such diagrams are once confirmed 



A.D. 1898.] 



Gold Laic. 



[No. 15. 



39 



and signed no objection to the boundaries fixed by this survey 
shall be taken into consideration by any Court. Should it appear 
that such a diagram has been incorrectly framed it shall be 
amended or cancelled by an order of the High Court, and a new 
diagram shall then be confirmed in the usual manner. 

Such cancellation shall take place in accordance with the Law 
on the General Survey by the Surveyor-General at the request of 
the owner. 



112. As soon as possible after this survey the Mining Commis- 
sioner concerned shall issue a notice containing the name of the 
owner or possessor of the rights, the description of the rights, the 
number of the diagram having reference thereto, and at the same 
time calling upon all persons who wish to make objections against 
the same to do so. 

Such notice shall be published in the Staatucourant during three 
months, and shall further be posted at the office of the Mining 
Commissioner within whose jurisdiction the land is situated or at 
the office of the nearest Landdrost, and the diagram or diagrams 
having reference thereto shall, dming that period, lie for inspection 
at the office of the Mining Commissioner concerned, 

113. Should no objection be lodged within the stated term the 
Mining Commissioner shall issue to the person entitled thereto the 
diagram confirmed by the Surveyor- General, according to Art. 73, 
registered and signed, besides a certificate of "bezitrecht" in the 
form to be prescribed by the Head of the Mining Department. 

114. Should objections be lodged with the Mining Commis- 
sioner he shall appoint a day on which the objection or case shall 
be heard by him. 

Such objections shall bear a stamp in accordance with Art. 70. 

Tho Mining Commissioner shall decide, awarding the rights to 
the person who, in his opinion, is entitled to the same. 

If one of the parties is dissatisfied with this decision he shall be 
obliged to institute an action in the High Court or Circuit Court 
within three months after the date of the decision of the Mining 
Commissioner, in default of which it shall be considered that 
the decision of the Mining Commissioner is final, and the diagram 
and certificate of " bezitrecht " shall be issued in accordance with 
his decision. 

115. In case of an action the Mining Commissioner shall issue 
diagram and certificate of "bezitrecht" according to the judgment 
of the Court. 

116. Parties interested shall be obliged to take out duplicates of 
the confirmed diagrams within two months after notice from the 
Mining Commissioner on payment of a sum to be decided upon 
by the Government, in proportion to the expenses incurred by the 
Government in connection therewith. 
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Should the parties interested neglect to take out such diagrams 
within the two months as herein above mentioned, they shall 
incur a penalty not exceeding £10. The Mining Commissioner 
shall give them notice that on failure to take out diagrams within 
month after the fine has been inflicted the renewal of their 



one 



licences, or confirmation of their rights, may be refused. 

117. Every person or company in possession of a olaim, block 
of claims, or water-right, truck ways, machinery stands or water- 
courses, or any other right or permit necessary for the develop- 
ment of the diggings, may deposit with the Mining Commissioner 
an application in writing, properly signed, and accompanied by a 
confirmed surveyor's diagram of the claims or water-right, for an 
investigation of his or its claims to a certificate of " bezitrecht." 

It shall thereupon be lawful and compulsory for the Mining 
Commissioner to institute an investigation with regard to such 
claims. If it appears after such investigation that there exists no 
doubt as to the legality of the rights of the applicant, then he 
shall immediately issue a certificate of " bezitrecht." 

Where it shall appear that the formal legal proof of " bez'trecht " 
is defective owing to : — 

(a.) Transfer not having been passed ; or 

(#.) Any defect in the competency or the authority of any 
person who may have given transfer, or may have pre- 
tended to give transfer ; or 

(c.) The death or absence of the person in whose name the 
rights in dispute may be registered ; or 

((/.) The original acquisition of claims through defective or false 
powers of attorney or otherwise, provided that the person 
making application for the " bezitrecht," or who holds it, 
shall not have been a party to the making of such a false 
power of attorney, and is a h ma fide possessor ; 

then the Mining Commissioner shall, nevertheless, have the right 
to issue to such applicant a certificate of " bezitrecht " signed by 
him. Before such certificate of " bezitrecht " is issued transfer 
duty shall be paid according to the valuation of the Mining Com- 
missioner on these claims. 

Before the issue of such a certificate of " bezitrecht," however, 
it shall first be proved that the applicant has been for at least 
twelve successive months in peaceful possession and enjoyment, 
and entitled to claim the right for which he has made application, 
and whether or no the right of the applicant is clear, the Mining 
Commissioner shall not immediately issue a certificate of "bezit- 
recht " to him, but shall publish a notice asking for objections to 
the issue of such certificate of " bezitrecht " to be made within 
one month from the date thereof. 

Suoh notice shall be published three times in the Staatseourant 
in the Dutch language, and at least once in a local newspaper,, 
and shall indicate as clearly as possible the situation of the pro- 
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perty, the nature of the rights claimed in respect thereof, the name 
of the person who makes the claim, and in case any other person is if 
registered as the holder, the name of such person. 

Should no objections he lodged within the said one month, the 
■deeision of the Mining Commissioner shall be final. 

Should objections be lodged the Mining Commissioner, as such Milling 
shall decide thereupon, and the proceedings shall be in accordance, decides 8810 
with the provisions of Art. 114. 

On a certificate of " bezitrecht" for claims or blocks of claims stamp. 
and machinery stands a stamp duty shall be paid of five shillings 
per claim, stands and machinery stands, and in the case of other 
certificates of " bezitrecht," a stamp of ten shillings shall be placed 
on each certificate. 



9. — Underground Mining Right. 

118. It shall not be lawful to prospect or dig on or in towns, 
villages, stand townships, public squares, streets, roads, railways, 
■cemeteries, erven, stands, permanent fortifications, locations, (with 
the exception of those indicated under Art. 49.), townlands, gar- 
dens, storage sites (bewaarplaatsen) , machinery stands, water- 
rights, and places where tailings lie heaped up, and such localities 
as may be pointed out by the Mining Commissioner in accordance 
with Arts. 13, 14 and 53, as also within a certain distance from the 
aforementioned localities to be defined by the Government by 
proclamation. 

10. — Water Rights. 
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119. The State President shall have the right, in reference to state 
the pollution or making turbid of rivers or watercourses bv gold Pl 'f ideilt mfi y 

. .*• . iTt ii • . make pro- 

mmmg companies, gold diggers, or other companies or persons, to visions ,-,■ the 
take measures and to make provisions in accordance with Art. 4 mak ™g 

,,,. T x muddy of 

•oi this .Law. ri vers ; & c . 



" 120. With reference to the division of water, it shall be left to 
the Mining Commissioner of every proclaimed field, subject to the 
approval of the Government, after consultation with the Head of 
the Mining Department, to make suoh regulations with respect to 
the division of water as may be considered fair and reasonable 
■according to the circumstances of such field, regard being had to 
"the rights of private owners. 

With reference to public fields it is expressly declared that no 
■digger, under any circumstances whatever shall have any pro- 
prietary right in the water running in any river, watercourse, or 
constructed ivater furrow. He shall only have the right to use 
the said water according to law or regulations. In cases where, 
under certain circumstances, damages must be paid, the value of 
fthe water shall not be taken into consideration. 
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The Government may, by agreement, grant special water-rights 
on Government land, and also for the public benefit on proclaimed 
private land. 
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121. Holders of " mynpachts " and properly developed digger's 
claims, shall be entitled to obtain water-rights. 

Workers of tailings shall have the right to obtain water-rights 
under such regulations as the Mining Commissioner, after con- 
sultation with the Head of the Mining Department, may grant 
thereanent. 
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122, Should it appear that irregularities have taken place, such 
as for example, when on the granting thereof they were not 
connected with claims, " mynpacht," or right to work tailings, or 
when such mining right for which they were granted has already 
lapsed, then no certificate of " bezitreoht " shall be issued for such 
water- rights, and they shall not be confirmed by the Head of the 
Mining Department. 

>;o water- 123. In future no water-rights shall be granted on proclaimed 

lights granted i ant l which are not connected with claims, " mynpacht," or a 

necied with right to work tailings, except with the express permission of the 

claims, &c. Government. 
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124. Applications for water-rights shall be made to the Mining 
Commissioner, and every application shall bear a stamp of the 
value of 5s., and shall be accompanied by plans in quadruple, 
framed by an admitted land surveyor, which shall contain such, 
connections and particulars as shall be desired by the Surveyor- 
General. The plans shall be signed by the Claim Inspector as 
being in conformity with the beacons. 

The applications shall be made in such form as from time to 
time may be prescribed by the Head of the Mining Department. 

The same provisions with regard to validity and concellation of 
incorrect diagrams laid down in Art. Ill of this Law, shall hold 
good for diagrams to be confirmed under this Article or diagrams 
already confirmed by the Surveyor- General. 

125. A notice of these applications shall be published three 
times in the Staatscourant and at least once in a local newspaper 
by the applicant. This notice shall be issued by the Mining 
Commissioner in the form fixed by the Head of the Mining 
Department. 

The applications with plans shall at the same time lie at the 
office of the Mining Commissioner during one month for inspection 
by interested parties, who may lodge their objections, which shall 
bear a stamp of the value of 5s. in accordance with Artiole 70, 
with the Mining Commissioner concerned within that period. 

Should those objections be found groundless by the Mining 
Commissioner, after hearing the parties, he may grant the 
application. 
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If more than one applicant make application to obtain one and 
the same water-right the Mining Commissioner, after having heard 
the parties, shall deoide who is entitled thereto. 

There shall be an appeal within fourteen days from the decision A PP eal t0 tlie 
of the Mining Commissioner to the Head of the Mining Depart- m^ *" 
ment whose decision shall be final . Department. 

Grants of 

water-rights 

126. AH grants of water-rights shall be sent up to the Head of firmed byThe 
the Mining Department for confirmation, accompanied by a copy ti ? ad of " the 
of the application, the plans, and the report of the Mining Com- Department. 
missioner regarding the desirability, or otherwise, of the confirma- Nowater- 
tion, and regarding the consideration of the objections, if there l[ " hts vnlw 
were any. In future no water-rights shall be considered valid confirmed or 
unless confirmed by the Head of the Mining Department, or included in 
included in a certificate of " bezitrecht." bStrelt * 

127. On all water-rights intended or used for motive power the AVater-rights 
sum of Is. per month shall be paid for each horse-power, for each motive'Dower 
water-right not exceeding ten horse-power, and 2s. 6d per month Licences on 
for eaoh horse-power above ten horse-power. Licences on claims claims not to 
with which a water-right is connected, and on which water-light unless moneys 
the payment in accordance with this Article must be made, shall ^"ht'di™* 61 
not be renewed unless the moneys due on the water-right have been paid. 

duly paid. 

128. On the lapsing of claims or "mynpacht " or of a right to When water- 
treat tailings, the water-right granted for the working of such nght la P ies - 
claims "mynpacht," or tailings shall lapse likewise. The last h^'preferent 
holder of such water-right shall, however, during one month after right to re- 
the date on which the above-mentioned mining right lapsed, have a °?J^ wate1 '- 
preferent right to recover the water-right for working other claims, 

" mynpacht," or tailings, belonging to him, upon sending in a new 
application for the same in the usual manner. 

If the Mining Commissioner thinks that proper use is not being When water- 
made of a water-right he shall give notice to this effect to the regis- 1 j 1 f 1 llt e " 1 0t u a 
tered owner of such water-right, calling upon him at the same time Mining 
to show cause why his water-right shall not be declared to have Commissioner 
lapsed, and he shall fix a day at least three months after the date to owner. 
of such notice to enable the owner to be heard. At the hearing of of 
the matter the Mining Commissioner shallkeepproperminutes, which hearing. 
minutes, together with his report, he shall thereupon send to the Minin „ 
Head of the Mining Department. If the Head of the Mining Commissioner 
Department declares the water-right to have lapsed the owner ^'^^ 
thereof shall have the right to bring such decision in review within 
one month after the date thereof before the High Court. m|h comt 

Provided, however, that no water-right shall be declared to have 
lasped if the claims, " mynpacht," or any other rights to which the ^"^M^f 
water-right is attached, or any of them, are worked or developed at claimes are 
any time before the published date of the proposed cancellation, or worked - 
if any claim or claims or any portion of any " mynpacht," or other 

E 
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rights, belonging to the owner of the water -right in connection 
with which the water-right can he used, is or are being used or 
developed. 

A water-right which has lapsed in this way shall not be pegged 
off as claims, but shall be reserved for the purposes of a water-right. 

129. A water-right may be transferred from one owner to 
another without transferring the claim or claims, " mynpacht," 
other mining rights, or rights to work tailings to which it is 
attached, provided that at the time of such transfer the water- right 
is attached to another claim or other claims, " mynpacht," other 
mining rights, or rights to work tailings, belonging to the person 
to whom it is transferred, and provided such transfer be properly 
registered at the office of the Mining Commissicner. 

If the owner of a water-right attached to certain claims, 
" mynpacht," other mining rights, or rights to work tailings, wishes 
to attach such water-right to certain other claims, " mynpacht," 
other mining rights, or rights to work tailing6, belonging to him. 
he may do so, provided such alteration be properly registered at 
the office of the Mining Commissioner. 
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130. No owner of a claim shall have the right to dam up natural 
or running water for his own use to the detriment of the other 
claim holders, unless he has taken out a water-right according to 
this Law. Water obtained by artificial means shall not fall under 
this provision. 

11. — Bight to Firewood. 
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131. A permit may be obtained for the right to cut or carry 
away firewood on or from Government land, reckoned at the rate 
of one pound (£1) per wagon load, seven shillings and sixpence 
(7s. 6d.) per Scotch cart load, and sixpence (6d.) per one person's 
load. 

The said permits may be obtained on Government land from 
the Mining Commissioner or Responsible Clerk. In regard to the 
cutting of wood on private land an agreement shall be entered into 
with the owner. 

If a person pegs off a piece of land as a claim on which wood 
grows he shall not be entitled to cut and carry away such wood 
for sale or trading purposes. 

With regard to private land these sums shall be repaid to the 
private owners. 

Any person cutting or carrying away wood without a permit, or 
without leave from the owner, shall be punished with a fine not 
exceeding £25, or, in default of payment, with imprisonment not 
exceeding six months, over and above the claim for damages for 
the wood cut or carried away. 

If it be found that more wood is being carried away under a 
permit than the permit gives a right to, the offender shall be 
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punished with a fine not exceeding £50, or, in default of payment, wood than 

with imprisonment, with or without hard labour, -for a period not Sil to. 
exceeding twelve months. 

The person who reports such contraventions shall be entitled to informant 

half of the fines paid . V\?tJ° 

r halt si hues. 

132. Any white person or family shall, however, be at liberty to Wood f . or 
obtain wood without payment from Government land for his or ^°* c use 
their own domestic use, under permit to be obtained from the Min- Government 
ing Commissioner, Eesponsible Clerk, Justioe of the Peace or laiid 
Field-Cornet, on payment of Is. per month per permit, under Pe ™it. 
which permit no more than one wagon load of firewood may be Renewal. 
removed, such permit to be renewed monthly. 

Chapter. IV. 

Provisions of a Miscellaneous Nature. 

133. No coloured person may be a licence holder, or in any way Coloured 
be connected with the working of the diggings, but shall be per 
allowed only as a workman in the service of whites. 



134. Any person digging a water furrow through a roadway or 
footpath which is used shall construct a sufficiently safe bridge, 
failing which any person may fill up the furrow, and the offender 
shall further be liable to a fine of from £1 to £10, or, in default 
of payment, to imprisonment, as laid down in Article 6. 

A.ny person who in any other way closes or obstructs a road or 
footpath shall be subject to the same fine. 
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Penalty tor 
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structing. 

Obstructing 
roadway. 



135. Any person removing ore from the claim, " mynpacht" or Removal of 
concession of another, or from grounds falling under Article 118, eiaimof 
shall be responsible for all damages, and shall, moreover, have to another. 
pay as compensation taree times- the value of what has been taken Peu-iity. 
by him, apart from the criminal prosecution to which he exposes 
himself. 



136 Any person who shall be guilty of altering, shifting or ? em ? v ™s 
removing the beacons of a claim shall be punished with a fine not f ii cla 
exceeding £100, or, in default of payment, with imprisonment as p lt 
laid down in Article 6. 
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137. Anyone who shall be guilty of damaging or destroying 
a mine, claim, machinery, watercourse or other mine property or 
belongings, or even shall be guilty of attempting to commit the 
said crimes, shall be punished with a fine of from £100 to £1,000, 
or, with imprisonment with hard labour for a period of from one to 
ten years, according to the nature of the case. 

138. Subjeot to the provisions of Article 66, every person who Pegging 
shall be guilty- of pegging off claims belonging to others and belonging to 
which are in proper order according to law, shall be punished other*. 
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139. Every inhabitant or licence holder shall, when called 
upon, render assistance in the preservation of public order under 
penalty of loss of licence and a fine not exceeding the sum of £25. 

140. Every one within the boundaries of a proclaimed field and 
every holder of a claim, " mynpacht," or concession, or every 
shareholder in a syndicate or company which is owner of a claim, 
" mynpacht," or concession, who commits the crime of public 
violence, treason, or nigh treason against this Kepublic shall, ov6r 
and above the punishment fixed by law for such crime, forfeit all 
his property, both movable and immovable, for the benefit of the 
State. 

When the cessation of work on a mining concern may not, 
in the opinion of the Government, after proper investigation, 
for preponderant reasons of public interest, continue any longer, 
the holder or worker of the "mynpacht," claim, or concession 
shall be bound to renew development within a defined time on 
receiving an order to do so. 

On refusal or non-compliance, the " mynpacht-brief," claim 
licence or concession may be withdrawn by the Government, 
without prejudice to the rights of bond holders.* 

141- No person may carry on any trade whatsoever in 
unwrought precious metal, under which is included the buying or 
selling, the bartering or exchanging of suoh unwrought precious 
metal, unless he has a special licence to do so, for which he shall 
pay £25 per annum ; provided that the individual digger or a 
company need not take out any licence for the sale of the un- 
wrought precious metal dug out or found by him or it, personally 
or on his or its instructions. 

No one may buy any unwrought gold unless he convinces 
himself that the seller is entitled to sell, for which purpose the 
latter shall deliver to the purchaser a certificate issued by the 
Mining Commissioner of the goldfield, or the Landdrost of the 
district. 
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142. Any person who deals in unwrought preoious metal as 
laid down in Art. 141 without having a special licence for the 
purpose, or who is found in possession thereof, and cannot give 
any proof that he came into possession thereof in a lawful manner, 
shall be punished with a fine not exceeding £500, or imprison- 
ment, with or without hard labour, for not more than two years, 
or both together, according to the nature of the case, for the first 
offence. For the second offence he shall be punished with a fine 
not exceeding £1,000 or three year's imprisonment, with cr 



f-Ve amendment of this article on 
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without hard labour, or both together, and for any further offence 
with a fine or imprisonment, or both together in the discretion of 
the Court. 

The unwrought gold which is found in his possession shall, by ^'wrought 
order of the judge who passes sentence, be given back to the illk toTwner 
owner, if he is known, and otherwise be declared forfeited in favour or hefted to 
of the State. ytate - 

143. A licensed dealer in unwrought precious metal shall keep Dealer in un- 
such books of his business as the Government shall from time to w ™ sh * 
time deem expedient to determine, and the said dealer shall send fcetaTto 

up to the Inspector of Mines monthly, on the first day of each kee P books - 
"month, a true and sworn copy of such books, and in such form as 
the Government shall from time to time presoribe. 

The Government shall have the right at any time to cause such Examination 
books to be examined. of 'oook*. 

Every contravention of this Article shall be punished with a Penalty. 
fine not exceeding £50, or in default of payment, with imprison- 
ment as laid down in Art. 6. 

144. The managers of bank?, shopkeepers, agents, and in Bank 
general all persons who buy, sell, exchange, take or give for safe ™ho1ifuy\c C 
keeping, or despatch unwrought gold shall be obliged to send in unwrought 
thereanent, before or on the 15th of each month, to the office of the ^ e ™eciara- 
Inspector of Mines concerned, a declaration in duplicate for the tion. 

last preceding month. 

In case no Inspector of Mines office is established on or near the 
place where the transaction takes place such declaration shall be 
forwarded to the Mining Commissioner, Responsible Clerk, or 
Landdrost of the district. These declarations shall be made 
according to the forms prescribed for that purpose by the State 
Wining Eogine-r. 

Contraventions of this provision shall be punished with a fine 
not exceeding £50, or, in default of payment, with imprisonment 
for a period not exceeding three months. 

The persons who are obliged according to this Article to make 
monthly returns may obtain the forms required for the purpose for ir orm , 
one or more months in advance at the offices of the officials to required. 
whom the declaration must be forwarded, either by personal appli- 
cation or in writing by post, and shall be liable for the consequences 
wben they do not provide themselves with the forms early enough. 

.The forwarding of the returns may be effected by personally when last 
handing them in at the appointed office, or by post, in which latter da ); is a suu- 
case the letter must be registered, and the sending in shall be con- must be mad* 
sidered to have taken place on the day that the return was sent by the previous 
post. Should the last day of the time for sending in fall on a c l> ' 
Sunday or public holiday, the return shall be made on the previous 
day. 

145. Everyone trading without a trading licence shall be liable Trading with- 
in the penalties laid down by the law of the land ; subject to the Scene*. l " S 
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provisions of Artt 22, 25, 31, and 32, and to the right granted to 
the discoverer by Art. 44, shall further be punished with a fine of 
not less than £5, and not more than £25, or, in default of pay- 
ment, with imprisonment as laid down in Art. 6, for every 
contravention : — 

(a.) Any person who digs or prospects for preoious metal 
without licence. 

(b.) Any person who beacons off a claim or claims without 
prospecting or digger's licence. Moreover such beaconing 
off shall be considered unlawful, shall not be recognised, 
and shall entail no right whatever. 

(c) Any person who, with or without licence, digs or prospects 
for precious metal on Government land which haB not 
been proclaimed for the purpose by the Government, 
unless special permission has been given by the Govern- 
ment. This special permission, however, shall not be 
given for longer than twelve months, and shall lapse if, 
•within the six months after date of the permission, no 
prospecting has been begun. 

((..) Any person who, with or without licence, prospects or digs 
for precious metal on unproclaimed private land. 

146. It shall not be lawful for any person to pay his servants in 
unwrought precious metal, under penalty of a fine not exceeding 
the sum of £100, or, in default of payment, of imprisonment as 
laid down in Art. 6, besides forfeiture of such unwrought precious 
metal in favour of the State. 
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147- Every person who digs for gold or preoious metals 
according to Article 2 of this Law, whether it be on his own or on 
another's account, shall show bis licence if such is desired by an 
official declared competent by the law or the Government for that 
purpose, and in default thereof he shall be punished with a fine of 
from £1 to £3 and, failing payment, with imprisonment not 
exceeding 14 days. 
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148. Anyone purchasing, bartering or accepting unwrought 
precious metal from coloured persons, either on a proclaimed public- 
field or elsewhere within the boundaries of the South African 
Eepublic, shall be punished with a fine of not more than £1,0 JO, 
or imprisonment, with or without hard labour, for a period not 
exceeding the term of five years. 

The unwrought gold which is found in his possession shall, by 
order of the Judge who passes sentence, be given back to the 
owner, if he is known, and otherwise declared forfeited in 
favour of the State. 
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149. A coloured person selling, bartering, handing over or. Coloured 
receiving unwrought precious metal, or being found in possession selling 

of unwrought precious metal, shall be punished with lashes not unwrought 
exceeding fifty in number, and imprisonment for a period not p ena ity. 
exceeding five years with or without hard labour. Forfeiture- 

The unwrought gold which is found in his possession shall, by 
order of the judge who passes the sentence, be given back to the 
owner if he is known, and otherwise be declared forfeited in 
favour of the State. 

150. Every coloured person of African origin within the c °i° ul, ea 
boundaries of a public digging shall be bound to have a monthly mU st have 
pass, which shall be obtainable at the office of ihe Mining Com- P ass 
missioner or other persons appointed for the purpose, on payment 

of a sum calculated at Is. per month, except ir cases where Law 
No. 31 of 1896 is in force. 

For every contravention of this Article the offender shall be Penalty. 
punished with a fine of five shillings, or, in default of payment, 
with a number of lashes not exceeding 10. 

This Article shall apply also to coloured labourers exclusively where article 
employed in mining and digging on private unproclaimed land app lca ' e 
and on private farms where, acoording to Article 23, a written 
permit has been obtained, and on land which is worked under 
concession or mynpacht, and also on Government land and stand 
townships. 

151. A coloured person who has entered into a contract, whether Fealty for 
verbally or in writing, to serve his master as domestic servant, or l° e °™ n mis . 
as a shop or warehouse servant, or to assist him in working a j^w^ 
claim, machinery, or water furrow on any proclaimed field, and ^^_ m 
who leaves his master's service without permission, or who is 
neglectful, or refuses to do any work in discharge of his duty 

which can be asked and required of him according to law, or who 
uses threatening and insulting language tovards his master, his 
master's wife, or any other person placed in lawful authority over 
him, shall be punished with a fine not exceeding the sum of £2, 
or with imprisonment with or without hard labour, for a term not 
exceeding one month, or with lashes not exceeding twenty-five m 

number. 

A servant as above mentioned, not being a coloured person, white 
found guilty of any of the offences described in this article shall 8 ' 
be punished with a fine not exceeding £5, or with imprisonment, 
with or without hard labour, for a term not exceeding three months. 
The Mining Commissioner shall further, within the limits of the g^ <* 
field over which he is appointed, have the same duties and rights commissioner. 
which, according to Law 11, of 1892, Landdrosts have, except on 
fields where Special Landdrosts have been appointed. 
Concluding Provisions. 

152. All earlier Laws, resolutions of the Volksraad, legal pro- Repeal. 
visions and regulations concerning diggings, m conflict with this 
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Law, and more especially the Laws, Resolutions of the Volksraad, 
legal provisions and regulations mentioned in Schedule B of this 
Law, are hereby repealed, with the exception of Art. 1,261, First 
Volksraad Resolution, dated August 25th, 1896, with the reseiva- 
tion of all rights and claims acquired under those Laws, Resolutions 
of the Volksraad, legal provisions and regulations. 



Operation. 



153. This Law shall come into operation on November 1st. 1898. 



SCHEDULE A. 

Conditions of Sale of Claims that have lapsed to the 
Government, Referred to in Art. 85 of this Law. 
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1. The sale shall take place by public auction for cash to the highest bidder, 
and payment together with the licence money from the date of purchase 
shall be due to the Mining Commissioner or his subordinate immediately 
after purchase, and in default of payment the property shall immediately be 
put up to auction again, and the loss sustained in consequence of a smaller 
price being obtained shall be charged to the first purchaser. 

2. Of such public sale a notice shall be published in the StaaUcourant and 
in a local newspaper, at least 14 days beforehand. 

3. Seeing that there are in some instances no diagrams in existence, and 
the situation of the claims is unknown to the Mining Commissioner or the 
Claim Insp°ctor, the Government does not guarantee the existence, size, 
situation, extent, or otherwise of the claims, nor can it undertake to point 
out the claims to purchasers. 

4. The purchasers of lapsed claims shall file with the Mining Commissioner, 
Eesponsible Clerk, or Landdrost, within two months, a proper diagram of 
their purchased claims, as provided by Art. 71 - of the Gold Law. 

5. If any dispute arises through these claims trespassing upon, or being 
trespassed upon by, claims of previous or subsequent peggers, the sale of 
such claims in dispute shall lapse, and the purchasers shall get back only 
the money paid by them on such claims, but shall not be entitled to any 
compensation. 

6. In case water rights, storage sites (bewaarplaatsen), machinery stands or 
any other rights are attached to lapsed claims, the purchasers of such 
claims shall not be able to lay claim to such rights, or to oVstruct such 
rights in any way. 

7. The receipt for the purchase price, together with the first licence for 
the claims thus sold by the Government, shall be the purchaser's evidence 
of title to the claims bought by him. 

8. The upset price for these claims shall be five shillings per claim. 

The following addition to the conditions of sale of claims that have lapsed 
to the Government was passed by the Executive council by resolution, Art. 
1015, dated October 25th, 1898, in terms of paragraph 2 of Art. 4 of Law No. 
15, 1S98:— 

1. (a.) In cases where a person, company, or syndicate, was owner of more 
than 10 claims which ha,ve now to be sold under these regulations, the Claim 
Inspector shall put up a maximum of 10 claims for sile together, in the 
order published in tne Staatscoumnt. 

If the remaining partion of the lot consists of less than 10 claims all such 
remaining claims shall be sold together. 

* Art. 72 was probably meant. 
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On the auction roll shall be clearly entered the numbers of the claims put Auction roll. 
up to auction, the purchaser and the purchase price, and if no bid be obtained 
this fact shall be mentioned on the auction roll. 

If claims are not numbered the Claim Inspector shall have a sketch Sketch. 
thereof at the sale, and point out to the public which claims are being sold, 
and note this fact clearly on the auction roll. 

SCHEDULE B. 

Local Laws, 1849-1885. . 

Ordinance denning the laws on mining of October 31st, 1866. 
Volksraad Resolution, 14th June, 1870, Art. 181. 

21st December, 1870, Art. 16. 
Law No. 1, 1871. 

„ No. 2, 1872. 
Volksraad Resolution, 11th March, 1S73, Art. 39. 
Law No. 7, 1874. 

„ No. 6, 1875. 
Volksraad Resolution, Art. 580, dated 26th June, 1882. 
Law No. 1, 18S3. 
Proclamation, 17th June, 1884. 
Volksraad Resolution, 18th August, 1884, Art. 155. 
Appendix Law, No. 1, 1883. 
Law No- 8, 1885. 

Volksraad Resolution, dated loth November, 1871. 

21st February, 1872. 

Local Laws, 1886-1887. 

Appendix Law No. 8, 1885. 

Law No. 10, 18S7. 

Volksraad Resolution, 10th May, 1887, Art. 68. 

5th May, 1887, Art. 37, Par 2 
27th July, 1887, Art. 1302. 
Amendment Law, No. 8, of 1885. 

Local Laws, 1888-1889. 

Volksraad Resolution, dated 9th July, 1888, Art. 937. 
Law No. 9, 1888. 
„ No. 8, 1889. 
Proclamation, dated 16th April, 1889. 
Volksraad Resolution, dated 13th May, 1889, Art. 80. 
„ ,, 18th May, 1889, Art. 181. 

,, 15th July, 1889, Art. 965. 

Local Laws, 1890 to 1893 and 1894. 

Law No. 8, 1890. 
,, No. 10, 1891. 
„ No. 18, 1892. 
First Volksraad Resolution, dated 13th June, 1893, Art. 313. 

„ 11th August, 1892, Art. 1105. 
,, 10th August, 1894, Art. 1249. 
Law No. 14, 1894. 

,, No. 22, 1894, Par. 19, amended Art. 52d. 

Local Laws, 1895. 

First Volksraad Resolution, dated 14th August, 1895, Art. 916. 

,, ,, 28th August, 1895, Art. 1023. 

Law No. 19, 1895. 

JFirst Volksraad Resolution, dated 20th September, 1895, Art. 12S2. 

„ 23rd September, 1895, Art. 1290. 
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No. 15.J 



Gold Lau: 



[A J). 1898. 



Local Laws, 1896, 1897 and 1898. 

Law No. 21, 1896. 

First Volksraad Besolution, Art. 1585, dated 19th October, 1897. 

Art. 1595, „ 21st October, 1897. 

Art. 695, „ 26th July, 1897. 

Art. 314, „ 31st May, 1898. 

S. J. P. Krtjger, 

State President, 



Government Office, 

Pretoria, 

7th October, 1898. 



F. W. Reitz, 

State Secretary.. 



Amendment 
of Art. HO 
Gold Law. 
Owners of 
mines which 
have stopped 
work may be 
called upon to 
proceed with 
the working. 
Failing which 
the Govern- 
ment may 
confiscate' 
the property. 

Regulation* 
to he framed. 



SECOND VOLKSEAAD BESOLTTJION (Gazette, 1899, 
page 1,597). Art. 1,182, dated 18th September, 1899. 

Noted and accepted by First Volksraad Besolution, Art. 1,425, 
dated 29th September, 1899. 

The Second Volksraad taking oognisance of (Government) Not* 
BB 3,115/99, dated 12th September, 1899, containing a proposition 
with regard to Art. 140 of the Gold Law, and having regard to 
Second Volksraad Besolution, Art. 1,172, dated 15th September,. 
1899, whereby it was resolved to discuss the (Government) Note 
now on the order, 

Besolves to make Art. 140 of the Gold Law read as follows : — 

140. Should the Government for preponderant reasons of public 
interest deem it undesirable that the operations of any mine should 
continue to be either wholly or in great part stayed and not 
proceeded with; the holder or worker of the " my npacht," claim 
or concession concerned shall be obliged to resume operations 
within a time fixed, upon being called upon so to do by a notifica- 
tion given on behalf of the Government to him personally and also 
twice published in the Staatscourant. 

It shall be lawful for the Government upon refusal or non- 
compliance to withdraw and take over the rights granted under 
this Law (Gold Law). 

The regulations which shall be observed in such a ease, and in 
the framing of which due regard shall be had to the interests as 
well of the owners as of the bondholders and other interested 
parties, shall be more specifically laid down by Law. 

The mining rights in this manner taken over by the Govern- 
ment shall not be alienated or exploited, except with the approval 
of the Second Volksraad. 



Amendment of Gold Law. 



[A.D. 1899. 
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Sale of plant 
if not 
removed. 



After withdrawal of the rights as above-mentioned, the Govern- Former owner 
ment shall grant the former holder such reasonable time as the Ss piInt"from 
State Mining Engineer may deem fit within which to remove any confiscated 
plant and appliances found at the mine, and in default of his so Inmes ' 
doing such plant and appliances shall be publicly sold after due 
notification thereof in the Staatscourant. The proceeds of the sale, 
after deduction of the costs incurred and of such arrear licences 
and taxes as may happen to be due in respect of such mining 
rights by the former holder thereof to the Government, shall be 
paid over to such former holder. 

Irrespective of what has been hereinabove provided, it shall be Uovemment 
lawful for the Government from the time of proclamation of ,™f n y e work anjr 
Martial Law until the withdrawal thereof to take under its 
own control any mine, such as is desoribed in Chapter 2, Par. 
"A," Law No. 12, 1898, as also the appliances and implements, 
plants, instruments, mine plans, documents, registers and books 
appertaining thereto, and to work any such mine and apply the 
proceeds of such working to its (the Government's) own benefit. 



Inventory of 
plant, &c- 



The Government shall in such case be obliged, upon entering into 
possession to make or cause to be made a proper inventory of all 
plant, appliances, machinery, implements, things, mine plans, 
documents, registers and books appertaining to such mine and 
found there, and shall in addition thereto keep a true account of 
all minerals and metals extracted by it, as also of the costs of 
development, and to that end the Government shall see that the 
mine plans and books of any such mine shall bo marked out on 
the day of such taking over, and shall thereafter be written up 
and marked out from day to day. 

Such mine shall within a reasonable time after withdrawal of Return of 
the proclamation of Martial Law be restored by the Government owners after 
to the parties interested therein, to be held by them in undisturbed withdrawal of 
possession, provided always that such interested parties shall not 
have been guilty of the crimes of public violence, high treason or 
treason, or have incited or instigated any person to commit any 
such crime, or have plotted or entered into any understanding 
with any foreign powers or their representatives, in order to induce 
such powers to commit any hostile act or to undertake a war 
against this Eepublic, or have supplied them with the means of so 
doing, or have attempted in any way to commit treason. 

It shall also be the duty of the Government to properly account Compen- 
for and make good to the parties so interested the proceeds of the 
working of the mine realised by the Government, after deduction 
of all taxes, claims., licences, and other charges, imposed by law on 
the said mining property, " mynpacht " or concession, and all 
working expenses during the term that the Government shall have 
had the said mine in possession, and for {sic} all damage which 
may have been occasioned by the action of the Government to the 
plant, appliances, or machinery of such mine. 
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Damage for The Government shall, however, not be responsible for the 

Government payment of any other damage, nor for the payment of any damage 
not liable. where property shall in the public interest amd by the publie 
authorities have been destroyed, or either permanently or tempo- 
rarily rendered useless, nor for reasonable wear and tear. 

All prospecting and digging for account of the State shall in 
like manner be subject to the provisions of this Law. 



SECOND VOLKdRAAD RBSOLUPION, Art. 1,183, dated 
18th September, 1899. 

The Second Volksraad, having regard to the acceptance 'of the 
amended Art. 140 of the Gold Law, 

Resolves that the said Article shall have the force of Law imme- 
diately after publication in the Staatscourant. 

(Published in Staatscourant of 11th October, 1899.) 
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Corresponding Articles of the Gold Laws of 1894, 1895, 1896 and 
1898, for the purpose of reference. 

Law IB of 189S. Law 21 of lsnn. 

1 1 

2 2 

3 3 
— 4 

4 5 



6 8 

7 9 

8 10 

9 U 

10 12 

11 13 

12 14 

13 15 

14 16 

15 17 

16 18 

17 19 

— 20 

18 21 

19 2-2 

20 23 

21 24 

22 25 

23 26 

24 27 

25 28 

26 29 

27 30 

28 31 

29 32 

30 33 

31 34 

— 35 

32 36 

33 37 

34 38 

35 39 

36 — 

37 40 

38 41 

39 42 

40 43 

41 44 



i»w 19 of 1895. 


Law 11 of 18U4. 


1 


1 


2 


2 


3 


89 and 72« 


4 


35 


5 


88 


7 


58 
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3 


10 


4 


11 


25 


l-> 


36a 


13 
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14 


27a 


15 


28 


16 


286 


17 


37 
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34 


19 


31 


20 


32 


21 


28« 


22 


33 


23 


26 


24 


29 


25 
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26 


8 


27 


12 


28 and 52 


18 and 21/ 


29 


23 


30 


23a 


31 


24 


32 


24« 


33 


246 


34 


£0 


35 


595 


36 


36 


37 


39 


38 


38 


39 


5 


40 


10 


41 


17 


42 


6 


43 


6r< 


44 


Kb 
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Law 15 of 1898. 


Law-'tof lSIIS. 


Law 19 of 1895. 


Law li of 1194, 


42 


45 


45 


6r 


43 


46 


46 


10 


44 


47 


47 


9 


45 


48 


48 


17 and 14 


46 


49 


49 


11 


47 


50 


50 


13 


48 


51 


51 


15 


— 


52 


53 


22 


41) 


53 


54 


22r/ 


50 


54 


55 


20 


51 


55 


56 


20« 


52 


56 


57 


20 4 


53 


57 


58 


20c 


54 


58 


59 


596 


55 


59 


60 


60 


56 


60 


61 


28c 


57 


61 


62 


28d 


58 


62 


63 


59 


59 


63 


64 


61 


60 


64 


65 


53 


61 


65 


66 


61a 


— 


66 


67 


— 


62 


67 


68 


62 


63 


— 


— 


— 


64 


67 


68 


62 


65 


67 


68 


62 


66 


68 


69 


63 


67 


— - 


— 





68 


69 


70 


16 


69 


70 


71 


52 


70 


71. 


72 


51 


71 


72 


73 


62a 


72 


73 


74 


62b 


73 


74 


75 


62c 


— 


75 


76 


62c! 


74 


76 


77 


62c 


75 


77 


78 


62/ 


76 


78 


79 


62r/ 


77 


79 


80 


62/i 


78 


80 


81 


62;' 


79 


81 


82 


63 


80 


82 


83 


64 


— 


— 


84 


75ft 


— 


— 


85 


"5 


81 


83 


86 


87 


82 


83 


86 


87 


83 


84 


87 


66' 


84 


85 


88 


30 


85 


86 


89 


6lb 


86 


87 


91 
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Law 15 of 1.9 



21 of 1896. 


Law 19 cf 1696. 


Law Hot 1B1K 


88 


92 


56 


89 


93 


57 


95 


99 


67a 


90 


94 


63 


92 


96 


65 


93 


97 


67 



87 
88 
89 
90 
91 
92 

93 _ _ 

94 _ _ _ 

95 _ _ _ 

96 _ _ _ 

97 94 98 15 

98 95 99 67a 

99 96 100 30a 

100 97 10.1 85 

101 99 103 52a 

102 100 104 526 

103 101 105 52c 

104 102 106 52d 

105 103 107 52e 

106 104 108 52/' 

107 105 109 52g 

108 106 110 52/; 

109 107 111 52i 

110 115 and 108 119 a nd 112 Qk and 37r/ 

111 109 113 6rf 

112 11C 114 6r 

113 111 115 6/ ' 

114 112 116 6r/ 

115 113 117 6/; 

116 114 118 6» 

117 116 120 304 

118 117 121 21 

— 118 122 21a 
119 123 21i 

— 120 124 21'', 21rfand 21/ 

121 125 2lg 

122 126 21/ 

— .123 127 21 m 

— 124 128 21. n 

119 125 129 40 

120 126 130 41 

121 127 13 L 42 

122 128 132 43 

123 129 133 43 

124 130 134 44 

125 131 135 45 

126 132 136 46 

127 133 137 47 

128 134 138 48 

129 — — — 
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Law 15 of 1898. 


Law 21 of 189C. 


Law 19 of 1895. 


Law 14 of 189-t. 


130 


135 


139 


49 
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136 


140 


86 


132 


137 


141 


86ff 


133 


98 


102 


76 


134 


138 


142 


80 


135 
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143 


66a 


136 


140 


144 


74 


137 
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145 


81 


138 
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146 


87 • 


139 
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147 


68 


140 


144 


148 


69 
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149 


71 
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145 and 146 


149 and 150 


71 and 71« 


143 


147 


151 


72 


144 


148 


152 
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145 


149 


153 


70 


146 


150 


154 


77 


147 


91 


95 


73 


148 


151 


155 


78 


149 
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156 


79 


150 


153 


157 


84 


151 


154 


158 


83 


152 


6 


6 


90 


153 


155 


159 
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REPORTS OF CASES. 



ABANDONMENT OF CLAIMS. 

The" plaintiffs alleged that they pegged off certain four claims on 
the 22nd of June, 1889, that the licences were renewed on the 22nd 
of July, but that renewal was wrongfully refused on the 22nd of 
August, though licence moneys had been properly tendered. The 
second defendant alleged that the ground in question was pegged by 
one Gebhardt on behalf of Schweizer in June, 1889, before the peg- 
ging of the plaintiffs took place ; that subsequently Schweizer 
obtained the right to lay out all ground which he held as claims, 
including the ground in dispute as a township, and that it (». «., the 
second defendant) obtained all Schweizer's rights by cession. The 
second defendant further alleged that the plaintiffs had abandoned 
their claim to the claims, and that they were estopped by their long 
silence of four or five years from asserting any claim to the ground. 
Held, by the majority of the court (Morice J. diss.) that the plaintiffs 
must succeed. That the plaintiffs pegged on open ground in June, 
1889, and that the renewal of the licence was wrongfully refused by 
the Mining Commissioner in August. That, as the Mining Commis- 
sioner renewed the licence in July and refused the renewal in August, 
the onus of proving the legality of the refusal lay on him, and that in 
this he had failed. That no animus relinquendi on the part of the 
plaintiffs had been proved, and that they were not estopped from 
asserting their claim. The cases of Walker vs. Leyds Af. 0. and the 
Rand Exploring Syndicate and Judd vs. Leyds N.O. and the Rand 
Exploring Syndicate were distinguished. Held, (per Morice J. diss.) 
that the defendants ought to succeed. That when a person, who lays 
claim to claims, for a long period of years neither tenders licence 
moneys nor takes legal steps and when others are thereby prejudiced, 
the presumption is that such person has abandoned his right to the 
claims. That this presumption arises in this case and has not been 
rebutted. Boyle and others vs. Leyds N~ .0. and the Rand Exploring 
Syndicate {C.L.J. Vol. XIII, p. 157/ Off. Rep. Vol. Ill, p. 34) 
decided on the 19th March, 1896, coram Ameshoff, Jorissen and 
Morice, JJ. 

In the above case of Boyle and others vs. Leyds N. 0. and the Rand 
Exploring Syndicate judgment was given for the plaintiffs entitling 
them to four licences for claims on that portion of Turffontein known 
as Schweizer's Township, but no definite claims were specified. After 
judgment the plaintiffs in that case obtained a renewal of licences for 
four claims on the aforementioned ground, and transferred their rights 
to the Stanley Developing Syndicate. This syndicate thereupon 
applied for a certificate of Betitrecht and their application was opposed 
by the Eand Exploring Syndicate on the ground that the four claims 
for which Bmtrecht was asked were in its possession. Thereupon the 
Stanley Developing Syndicate instituted action for a declaration of 
rights. The Court gave absolution from the instance because the 

P 



Doyle and 
others vs. 
Ley.is N-O. 
and the Band 
Exploring 
Syndicate. 



Stanley 
Developing 
Syndicate vs. 
Eand Ex- 
ploring 

■Syndicate and 
Leyds N.O. 
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Report* of Cases. 



Sohweizer's 
Claimnolders' 
Rights 

Syndicate Ltd. 
Vf Hand 
Exploring 
Syndicate Ltd 



Robinson 
Deep Ltd. 

vs. Wagner 
and Kostei. 



plaintiff syndicate did not bucceed in proving any title to the 
particular four claims sued for. Stanley Developing Syndicate vs. 
Band Exploring Syndicate and Leyds N.O. decided ou the 18th 
February, 1897, coram Kotze J., and Ameshoff and Moiice, JJ. 
(not reported). 

On the 2nd February, 1889, certain Scott and Sparks pegged off 12 
claims on ground afterwards known as Sohweizer's Township, and on 
the 7th February, 1889, they pegged off 12 more claims. In .April, 

1889, those claims were amalgamated in blocks, and registered in the 
name of the Non Pareil Syndicate, consisting of Scott, Spares and 
Thomas Whitty. On the 2nd and 7th September, 1889, the Mining 
Commissioner of Johannesburg refused to renew the prospecting 
licences, because, as he sta ed, he wished to compel the Non Pareil 
Syndicate to take out digger's licences instead of prospecting licences. 
Scott and Sparks alleged that the renewal was refused because the 
Government wished to lay out a township on the ground. The Non 
Pareil Syndicate made no objection and lodged no protest against the 
refusal to renew. 

On the 21st September, 1889, a contract was entered into between 
the Government and Schweizer, giving the latter the right to lay out 
a township on the ground held by him. Schweizer had pegged in 
July, 1 889, and he caused a diagram to be made of all ground held 
by him, which included the 24 claims abovementioned. In March, 

1890. Schweizer caused a sale to be h Id of the stands laid out hy him 
but only a few were sold. He thereupon ceded all| his rights to 
Hollard and Yan Boeschoten, who again ceded to the Rand Exploring 
Syndicate. In 1893, on the advice of a Government Commission, the 
Government decided to change the stands into claims, and to issue 
claim licences to the Hand Exploring Syndicate, and the sjndicate 
had to indemnify the Government against any claims which might he 
set up by persons who had previously held portions of the ground 
included in Sohweizer's Township. Thereupon the Non Pareil 
Syndicate sent in a claim for a block of 12 claims, but this was 
refused, and an action was consequently instituted against the Rand 
Exploring Syndicate in March, 1895. After the closing of the 
pleadings, the Non Pareil Syndicate ceded all its rights to the 
Sohweizer's Claim-holders' Rights Syndicate, which obtained leave, 
with the consent of the defendant syndicate to appear as plaintiff. 
The Court found that the renewal of the prospecting licences was 
refused because the Mining Commissioner wished to compel the Non 
Pareil Syndicate to take out digger's licences instead, under Article 
17 of Law 10 of 1887, and held that this syndicate must be taken to 
have abandoned its rights, on the ground that it did not protest either 
when the renewal of prospecting licences was refused or when 
Schweizer put up the stands for sale. Judgment was therefore given 
for the defendants with costs. The Court considered that the taking 
over of the rights of the Non Pareil Syndicate was impeachable on 
the ground of champerty, but did not think it necessary to decide the 
case on that ground. Sohweizer's Claim-holders' Rights Syndicate Ltd. 
vs. The Rand Exploring Syndicate Ltd., decided on the 25th of August, 
1896, coram Kotze C. J. and Gregorowski J. (Off. Rep. Vol. Ill, p. 
163; C.L.J. Vol. XIII, p. 292). 

In March and April, 1894, Tandy applied to the Mining Commis- 
sioner of Johannesburg for licences to peg certain claims on a portion 
of Turffontein. Licences being refused, he pegged the ground without 
them. He took no steps to compel the Mining Commissioner to issue 



Meports of Cases. 



61 



licences to him. Subsequently Chambers pegged the ground and by 
judgment of the Court in the case of Chambers vs. Robinson Beep Ltd., 
in January, 1896, the Mining Commissioner was ordered to is»ue 
licences to him. The Robinson Deep Ltd., obtained cession from 
Tandy of his alleged rights to the ground and then instituted this 
action agunst the Mining Commissioner and Wagner and Koster, 
who h*d obtained cession from Chambers. Held, that as Tandy had 
taken no steps to obtain a mandamus against the Mining Commissioner 
he had acquiesced in his refusal to issue licences and had thereby 
abandoned his rights to the claims and that the plaintiff having no 
better right than Tandy, could not succeed. Robinson Beep Ltd. os. 
Wagner and Koster, decided on June 19th 1897. coram Kotze C. J. and 
AmeshofE and Gregorowski, JJ. (C.L.J., Vol. XIV., p. 216). 



AGENCY. 

The Paarl Ophir G. M. Company ceded 3 claims to the Pioneer G. 
M. Comp iny. The latter Company employed one Guttman as agent to 
receive transfer of the cairns. The transfer was in Guttman' « name. 
He then fraudulently transferred to Graham. It was held that the 
transfer in the first inst tnce was to Guttman as agent, and that there- 
fore neither he nor Graham had any title but that the cliitns belonged 
to the Pioneer G. M. Company. The Pioneer G. M. Company Limited 
and ihe Paarl Ophir G. M. Company Limited vs. Guttman and 
Graham. (Barber and Macfadyen's reports, 1889 — 1890 — p. 58.) 



Pioneer Gold 
Mining Com- 
pany Limited 
and the Paarl 
Ophir Gold 
Mining 
Company 
limited rs. 
Guttman 
and Graham. 



others. 



BASE METALS ; PREFERENT RIGHT TO PEG GOLD 

CLAIMS. 

Tne plaintiffs held certain 80 claims onBenoni as coal claims under Nel and Henry 
Law No. 17 of 1895. Art. 5 of this law provided that should gold be »»• Seholte and 
discovered on coal claims the owner of the coal claims would have the 
preference during three months from such discovery in obtaining 
licences to hold such claims under the Gold Lasv. This Law was 
repealed by Law 14 of 1897. In October 1898 the defendants, being 
of opinion that a certain gold reef ran through the above claims, 
obtained prospecting licences under the Gold Law and pegged off the 
gound for themselves, relying on Art.. 5 of Law 14 of 1897, which 
provides as follows : — " One or more claims pegged off under this law 
on proclaimed Government ground may at any time be pegged off 
and worked by another person for precious metals under the pro- 
visions of the Gold Law." The plaintiffs maintained that they were 
entitled to a preferent right to take out prospecting licences under the 
Gold Law in accordance with Art. 5 of Law 17 of 1895 and instituted 
action for a declaration of rights. It was decided by the majority of 
the Court (Morice J., dissentiente) that the preferent right provided 
for by Art. 5 of Law 17 of 1895 must be looked upon as a vested right 
acquired by the plaintiffs and that as Law 14 of 1897, had no 
retro-pective effect it would not deprive the plaintiffs of such 
vested right. Morice 3. (diss:) held that as no gold had been 
found on the claims during the time that Law 17 of 1895 was in force, 
the plaintiffs could not be considered to have acquired any vested 
right to the preference claimed, and that therefore when the said law 
was repealed the preferent right therein mentioned lapsed. Ml and 
Henry v* Scholts and others decided on June 26th 1899 coram 
Gregorowski C. J. and Morice and Esser, JJ. 
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Ginsberg /». 
Scholtz, 
Robertshaw 
und Kellv. 



Wilson is. 
Consolidated 
Gold Fields 
of South 
Africa Ltd. 
and Van der 
Merwe N.O. 
and Leyds 
N.O. 



Where coal licences were held under Law No. 17 of 1895 which 
entitled the holder of such licences to a preferent right to gold licences 
within three months after gold should be discovered on the 
coal claims and no such discovery was made and no gold 
licences were taken out under the said law, and thereafter the 
said law was repealed by Law No. 14 of 1897 under which no 
provision was made for such preferent right nor any provision 
for the future issue of licences under the repealed law, and 
where after the repeal the ground held under the coal licences was 
pegged for gold by third parties, it was held that the peggers were 
entitled to the gold licences as the preferent right of exploiting coal 
claims for gold must be regarded as dependent upin the continued 
existence of a coal licence under the Law of 1895, had thus not 
become absolutely vested in the holders of the coal licences before the 
repeal and was therefore abrogated by the repealing statute after the 
expiry of the term of the licences taken out under the Law of 1895. 
Nel and Henry vs. Scholtz and others not followed. 

1 vs. Scholtz, Robertshaw Sf Kelly (Tr. L. E. 8. C. 1903). 



BEZITRECHT. 

A portion of the farm Elandsfontein, district Heidelberg, was pro- 
claimed on the 25th of June, 1888. In November, 1893, certain 112 
claims on this portion belonging to a certain Namacher lapsed to the 
Government through non-payment of licences. In December thej 
were advertised in the Staatscourant to be sold in January, 1894. 
They were put up to auction, but not sold. In April, 1894, they were 
pegged off by Ben Dell, and his licences for them were duly renewed. 
He transferred them to H. Fuller, who sold them to the Consolidated 
Gold Fields of South Africa Limited. The ground was considered 
by the Mining Commissioner as being open and peggable in April, 
1894, when Dell pegged, but seeing that Articles 61B and 87 of Law 
18 of 1892, were not very clear the Head of the Mining Department 
sent a minute on the 31st August, 1895, to the Mining Commissioner 
to the effect that in future it would be advisable to put up a notice 
when ground was considered open. On the 4th September, 1895, the 
Consolidated Gold Fields of South Africa obtained a certificate of 
Be%itrecht for the abovementioned claims. On the 1st November, 1895, 
Law 19 of 1895, came into force, and according to Article 89 thereof 
lapsed claims became open and peggable after four months from the 
day of lapsing. The plaintiff seeing this provision went and pegged 
the ground in question on the 9th April, 1896, maintaining that, as 
no notice (in accordance with paragraph 1 of Article 87 of Law 18 of 
1892) had been put up, to the effect that the ground was open at the 
time Dell pegged, it was not open until it became so ipso jure on the 
1st March, 1896. He further contended that the certificate of 
Bezitrecht obtained by the Company was invalid because the applica- 
tion for Be%itrecht had not been published as provided by law. The 
Court (per Kotze C. J. and Jorissen J.) held that Article 61B in 
referring to Article 87 must be taken to refer to paragraph 3 of that 
Article and not to paragraph 1, and that paragraph 3 by implication 
gave the Mining Commissioner the power to issue licences to peg 
ground which had proved unsaleable. That as the Mining 
Commissioner had treated the ground in question as open and 
peggable when Dell pegged in April, 1894, and regularly renewed 
his licences, the latter must be considered to have acquired a good 
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title. That moreover the Company had obtained a certificate of 
Bezitrecht in September, 1895, and the Court would not interfere with 
such a title unless the strongest reasons were adduced. That, even 
supposing that the application for Bezitrecht ought to have been 
published as was maintained by the plaintiff, the Court would not 
interfere with a long standing title because of a mere informality 
(Vide Rothwell vs. The New Rietfontein Estate Gold Mines Limited and 
Br. Leyds N.O. C.L.J., Vol. XI. p. 48; Berriman Syndicate vs. 
Simpson, C.L.J., Vol. XIII, p. 300 ; The Witwatersrand O.M. Coy. 
Ltd. vs. Young C.L.J. Vol. X, 76). Further that Article 89 of Liw 
19 of 1895 was not retroactive. Morice J. concurred, but based his 
judgment solely on the fact that the Company had obtained a 
certificate of Bezitrecht and that such title was indisputable where 
fraud was not pleaded. Judgment was therefore given for the 
defendants with costs. Wilson vs. The Consolidated Gold Melds of 
South Africa Ltd. and Van der Merwe N.O., and Leyds N.O., decided 
on the 19th February, 1897 {Off. Rep. Vol. IV., part 1. p. 111). 

On March 12th 1895, the West Nigel Deep Limited bought 45 
claims from Van Eensburg for £7,500. On May 4th 1895, the said 
company sold the claims to the Trench Western Nigel Limited for 
1,000 shares of £1 each in the latter company per claim. After 
the sale to the latter comoany it was found that 6 of 
the claims belonged to the Nigel Dip. Syndicate, which Syndicate had a 
certificate of " Bezitrecht " dated February 1895. In consequence of 
this the West Nigel Deep Limited had to ref and 6,000 shares to the 
French Western Nigel Limited. The Liquidators of the West 
Nigel Deep Limited sued Van Eensburg for £12,000 damages, that 
sum being the value of the 6.000 shares at the time of the refund, 
Van Eensburg maintained that the 6 claims did not belong to the 
Nigel Dip Sy dicate, but that they were his property at the time he 
sold them, he having obtained a certificate of bezitrecht for them in 
March 1895. After hearing the evidence the Court held that the 6 
claims belonged to the Nigel Dip Syndicate, which syndicate had a 
certificate of " Bezitrecht " of prior date to that of Van Eensburg. 
That where there are two certificates of bezitrecht for the same claims 
the earlier of the two will be upheld. Further, that as Van Eensburg 
was unable to give possession of the claims to the West Nigel Deep 
Limited he was bound to pay damages. The Court took the value of 
the shares at the present day at 5/- per share, or £1,500 for 6,000 
shares and thenheld that Van Eensburg was bound to repay thepncehe 
had received for the 6 claims, viz., £1,000, and to pay the remaining 
£500 as damages. Judgment was therefore given in favour of the 
West Nigel Deep Limited, for £1,500 and costs. West Nigel Deep 
Limited vs. Van Rensburg decided on Julv 5th 1898, coram Gregorowski 
C. J. and Morice and Esser, JJ. ( Off. Rep. Vol. V. part 3.) 



West Nigel 
Deep Limited 
vs. Van 
Rensburg. 



CHAMPERTY. 
In April, 1889, the defendant Baker pegged off three claims on Greeam 
Turffontein! In October, he sold the claims to J. B. de V.Hiers who J***^. 
on December 11th, 1894, made them over to the plaintitt. It was and the Rand 
agreed that the plaintiff should pay £1,000 per cl^im as soon as he Expiring 
obtained transfer The plaintiff had to pay all expenses of the action Sjnd^te. 
to obtain transfer from Baker, while J. B. de Vilhers undertook to 
asaist in proving the title to transfer of the claims. In an action by 
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the plaintiff to obtain transfer it was held that the above agreement 
was champertous, and absolution from 'he instance was therefore 
granted. Green vs. Baker, Br. Ley 'is, N.O. and the Rand Exploring 
Syndicate, decided on August 30th, 1895, coram Kotze C. J., and 
Jorrissen J. ( Off. Rep. Vol. II., p. 282). 

On September 20th, 1889, the defendant A. B. de Villiers pegged 
off certain 11 claims, and in October, 1889, sold them to th« Transvaal 
Gold Fields Registration Agency Company Limited, for £2,000. The 
transfer of these cla ms was Dot registered in the books of the Mining 
Commissioner. In April, 1890, the Mining Commissioner refused. to 
renew the licences for ihe claims ou the ground that they were claimed 
by the. Rand Exploring Syndica'e. On September 6th, 1890, the 
Company became insolvent and the plaintiff bought the claims for 
£2,000 on the following conditions : — He had to pay £50 at once, and 
the balance as soon as he had obtained transfer. He had to pay ell 
expenses of the action against A. B. de Villiers to obtain transfer, 
while the insolvent ' ompany had to render all assistance possible to 
prove the title to transfer of the claims. If the plaintiff obtained 
transfer of only a portion of the claims he was liable only fur a pro- 
portionate part of the purchase money. In an action by the plaintiff 
to obtain transfer it was held that the above agreement was of a 
champertous i.ature, and absolution from the instance was given. 
Green vs. D> Villiers, Br. Leyds N.O., and the Rand Exploring Syndi- 
cate, oVc ded ou Augu»t 30ih. 1895, coram Kotze, C. J. and Jurissen, 
J. (Off. Report Vol. II. p. 282). 

Certain persons who alleged that they were entitled to certain claims 
(127 in all) on the farm Turffontein, in the possession of ttie Eand 
Exploring Syndicate, j iued with certain other persons who had no 
interest in these claims, and formed the Schwt-izer's Claimholdera' 
Bights Syndicate Limited, with the object of obtaining possession of 
the sail claims and working them. The consideration received hy 
those persons who alleged that they were entitled to the cliims con- 
sisted of shares in the Syndicate, whil« the working capital of the 
Company, • ut of which the t-xpenees of litigation were to be defrayed, 
was advanced by some of ihe other persons who had no in t- rest in 
the claims. The Syndicate i> stituted action against the Hand Ex- 
ploring Syndicate, and the defendants raised the plea of champerty. 
The Court held that the Articles of Ass ciation of the Sjndicate were 
tainted with champerty, and were therefore contra bonos mwts, and 
granted absolution from the instance with costs. Sehwei%er's Claim- 
holders' Rights Syndicate. Ltd., vs. Hand Exploring Syndicate Limited, 
decided on the 4th of September, 1896, en am Kotze, C. J. and 
Am shoff and Gregorowski, JJ. (Off. Report, Vol, III, p. 197; 
C L.J., Vol XIII, p. 289). 



Berea 

Syndicate v». 
Leyds N.O. 



CLOSING PEOCLAIMED GROUND. 

In July, 1888, Braamfontein was proclaimed a public goldfield. 
In January, 1889, plaintiffs pegged off certain claims there. In 
February, 1890, a portion of Braamfontein was closed by the Govern- 
ment. In an aition by the plaintiffs, it was held that they were 
entitled to the money spent in purchase of claims, as also to the 
licence moneys paid. Money paid in exploiting the ground to iind 
out whether it contained gold in payable quantities could not be 
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claimed, as it was too vague and remote a claim. The value of certain 
buildings erected on the ground was allowed, but not the cost of 
erecting the beacons because the obligation, to erect them, was imposed 
by the law. Berea Syndicate vs. Ley ds N.O., decided on the 30th of 
June, 1891, cwam Kot%e C. J and De Korte and Jorissen, JJ. Barber 
and Macfadjen's Eep : 1891— 18«2, p. 112). 

The farm Elandsfontein was proclaimed a public gold digging. Williams vs. 
Subsequently the defendant Comply prevailed on the Government to S e i d ?f hu Jf 
close a certain portion of the proclaimed farm under Section 60 of Gold Mining 
Law 8 of 1889. The plaintiff went and pegged off claims on the Company Ltd. 
portion thus closed maintaining that the closing was illegal, on the J? d ( P r " Le y |is 
ground that the number of claimholders on the proclaimed area (application). 
exceeded one for every 20 morgan of ground. The defendant 
Company ordered the plaintiff to remove his pegs, and refused to 
allow him t > peg off claims on the above-mentioned portion. The 
plaintiff nought the confirmation of a provisional interdict restraining 
the defendant Company from interfering with his pegging. The 
Company maintained that the words " zoo<lanige delvenj " appearing 
in S-cti n (50 of Law 8 of 1889, referred to the portion closed and not 
to th>- area proclaimed, and alleged that there was n t one claimholder 
to every 20 morgen of ground on the portion closed. 

Held (per Kotze G.J., De Korte and Morice, JJ.) that the interdict 
be confirmed. 

Held (per De Korte J., and Morice J.); Kotze C.J., reserving 
his opinion until action brought) that Article 60 lays down the 
condition under which alone the Government had the right 'o close 
any public d gging, and ihat the words " zoodanige delveij " refer 
to the «h<>le area proclaimed and nor, to the portion closed only. 
Williams vs. The Geldenhuis Estate and Gold Mining Company Ltd., 
and Dr. W. J. Leyds N.O., decided on the 30th of November, 1893 
(unreported). N.B. The application for confirmation of the interdict 
is not reponed but the subsequent action is (vide infra). 

Held by the majority of the Couit (Kotze C.J. diss.) that the Williams m- 
correct construction of Article 60 of the Gold Law of 1889, is that the g*[££™ 
Government can only close a portion of any proclaimed area when Gold Mining 
the number of differs on the entire proclaimed area average less than Company Ltd 
oae digger to every 20 morgen. 

Held, also, that where the Court has placed an interpretation on a 
point of l*w, and the reading of ihe Volksraad differs therefrom, the 
Volksraad should not assign to it a construction conflicting with the 
decision <»f the Court, but the proper course would be for the Volks- 
raad t ■ modify the terms of the law to accord with its (the Volks- 
raad's) view, whil* accepting the Court's decision. 

Semble, the number of licences issued is no test of the number of 
diggers present Williams vs The Geldenhuis Estate and Gold Mining 
Company Ltd., and Dr. W. J. Leyds N.O. {C.L.J. Vol. XL, p. 128 ). 

See First Volksraad Besluit of the 13th of June, 1893, -hich alters 
Section 60 of the Gold Law, and speaks of one digger to every 20 
moreen of the portion to be closed. Article 62 of Law 21 of 1896, 
substituted the word "digger" for the word "person. Art: 58 of 
Law 15 of 1898, substituted " digger's claim " for " digger. 
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and Co. 



Boyne and 
Nightingale 
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CONCESSIONS; COMPENSATION TO DIGGERS. 

A person digging for gold on a proclaimed gold-field, under the 
Gold Law of 1875, without a licence, is a wrong-doer. A gold-mining 
concession, granted by the Government and confirmed by the 
Vo'ksraad, provided that all diggers at present digging on the farm 
embraced by the concession shall be compensated : — Held, that this 
did not entitle the diggers to peg out and work new claims on the 
farm, after the granting of the concession, and that they must be 
interdicted from so doing. Gilbaud 8f Co. vs. Walker and Others, 
decided on the 4th of December 1883 coram Kotze C. J. and Burgers 
and Brand, JJ. (Kotze's Eeports, 1881-1884, page 82). 

A gold concession granted to the respondents contained a clause 
providing that all diggers on the farm, over which the concession was 
granted, should be entitled to compensation, and in case the con- 
cessionaires and the diggers could not come to an agreement on the 
point, the Government should fix the amount of compensation. The 
applicant, as digger, moved the Court for an order directing the 
respondents to proceed to arbitration as to the amount of compen- 
sation: — Held, that the application must be refused as there was no 
allegation that the applicant had applied to the Government to fix the 
amount of compensation. Stanley vs. Goldschmidt Sf Co. (Kotze's 
Eeports, 1881-1884, page 155.) 

In the case of Boyne and Nightingale vs. The Spitzlcop Gold Mining 
Company {C. L. J., Vol IV., p. 71, Kotze and Barber's Reports, p. 93, 
decided on December 4th, 1886) coram Kotze C. J. and Esselen J., it 
was held that the concessionaires of the sole right to dig f r gold on 
the farm which had been deproclaimed were answerable only for direct 
damage caused by the granting of the concession, and not for damage 
not directly resulting from the granting of the concession, bit from 
the withdrawal of the proclamation and the refusal to issue licences. 
See also the case of The Spitzlcop G. M. Coy. vs. Silo, Stanley and Tate, 
decided in August 1885 (C L. J., Vol. IV., p. 72; Kotze and Barbers 
Reports, p. 38). 



In re Slate 
Attorney fs 
Lionel Philips 
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Curtis 

vs. the State 



CONFISCATION FOE TEEASON. 

Held, by the majority of the court (Kotze C. J. and Ameshoff J., 
Morice J., diss.), that a bank account falls within the terms of Article 
148 of Law 19 of 1895. Held (per Morice J , aiss), that Article 148 
refers to real rights to property, movable or immovable, situated 
within the Witwatersrand Goldfields, including shares in companies, 
the property of which is situated within such goldfields, but dues not 
refer to bank accounts. In re The State Attorney vs. Lionel Phillips 
and others (C L. J., Vol. XIII., p. 162 ; Off. Rep. Vol. Ill, p. 10). 

In January, 1896, an interdict w-s granted against all the property 
of the Eeform Committee on the "Witwatersrand Goldfields. On the 
application of J. S. Curtis, one of the members of the Reform Com- 
mittee, it was held that his property did not fall under the interdict 
because it was situated on an unproclaimed portion of Doornfonteia. 
J. S. Curtis vs. The State, decided 12th March, 1896, coram Morice J. 
(unreported). 

N.B— Article 148 of Law 19 of 1895 contained the words: "shall 
forfeit in favour of the State all his rights and property situated on th 
said field." 
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DAMAGES. 

On January the 14th, 1889, the plaintiffs being the owners of 33 
claims on the farms Paardekraal and Vogelstruisfontein, entered 
into a contract with the defendant by which it was agreed that they 
should deliver the said claims to the defendant for the period of six 
months, and that the latter should prospect on them and either buy 
them or float them into a company. In the event of his purchasing 
them the price was to be £750 per claim. The defendant had also 
to pay all licence money and see that the claims did not lapse. The 
claims were delivered to the defendant, but he neglected to pay the 
licence money so that they 1 ipsed and were pegged off by other 
persons. The plaintiffs instituted action for damages and Judgment 
was given in their favour for £21,450, or in the alternative re- 
delivery of the claims witbin fourteen days. Barnett Sf Co. vs. Fan 
der Merwe, decided on November 28th, 1889, coram Kotze C J. and 
De Korte and Ameshoff, JJ. (Barber and Macfadyen's Eeports (1889- 
1890— p. 106.) 

The plaintiffs obtained leave to prospect on the unproclaimed farm 
Ehenosterspruit from the owner and pegged off 62 claims. The 
defendants got the right to prospect on the claims and undertook to 
pay the monthly li ence moneys for six months. They found no 
payable quartz and ceased to pay licence money, in consequence of 
which the claims lapsed to the owners. Tne plaintiffs instituted 
an action for damages. The Court found it very difficult to assess 
the damages, seeing that the claims were of vpry little value, and 
eventually awarded £37 : 4s. to the plaintiffs, this being 12s. per ■ laim 
for the sixty-two claims for one month. Stow and Others vs. Chester 
and Gibb, decided on the 17th February, 1890, coram Koize C J , and 
Esselen, and De Korte, JJ. (Barber and Macfadyeu's Eeports, 1889- 
1890— p. 127). 

Where a prospector duly pegged a claim on the Nigel Eeef and 
paid the licence money thereon for nine months, and thereafter the 
i+overnment had refused to reue w his prospecting licence on the ground 
that his claim was situated on a farm belonging to a private person, 
and the prospector sued the Government for the value of the claim 
and the cost of working, the Court held that he was entitled to £20 
with costs. Gauf vs. Leyds N. 0. (Barber & Macfadyen's Eeports, 
1889-1890, p. 205). 

The plaintiff Schubert, was the owner of the farm Eoedepoort, 
di-trict of Zoutpansberg. Tuis farm had been proclaimed as a public 
gold-field with the exception of a certain portion of ir, which had 
been reserved for homestead lands, garden and arable lands, etc. 
The plaintiff erected « barbed wire fence on the reserved portion for 
the purpose of proecting his garden. This fence was ab >ut 1,000 
yards from the boundary line of the proclaimed portion. Tne 
Mining Commissioner of Smitsdorp caused the barbed wire fence to 
be cut down, in consequence of which cattle did considerable damage 
to the garden. The plaintiff sued Leyds, N.O. for damages, the 
Mining Commissioner having acted in his official capacity. The 
defendant pleaded that he acted in accordance with Article 63 of Law 
8 of 1889 after having given the plaintiff notice to remove the wire. 
The Mining Commissioner in giving evidence, said that he had acted 
on instructions from the Government. The Court awarded the 
plaintiff £281 damages. 'As the barbed wire was not erected on the 



Barnett & Co. 
i» . Van der 
Merwe. 



Stow & others 
m. Chester 
and Gibb. 



Gauf vs. 
Leyds N.O. 



Schubert vs. 
Leyds N.O. 



68 



Reports of Cases. 



EHas Syn- 
dicate vs. 
LeydsN-O. 
and the 
BesponsiMe 
C erk of 
TJoornkop. 



proclaimed portion of the farm Article 63 of Law 8 of 1889 was not 
applicable. Schubert vs. Leyds iV 0., decided June 30th, 1892, coram 
Kotze, C. J., and De Korte and MoTice, JJ. (unreported). 

On February 22nd 1897, the Elias Syndicate sued the defendants to 
have it declared that they were entitled to 400 licences to peg claims 
on the farm Witfontein The Court ordered the responsible Clerk to 
issue the licences and it was agreed that the question as to the actual 
position of the claims and as to damages in case the plaintiffs were 
not able to obtain the claims should stand over. The plaintiffs 
obtained the licences, but could not obtain the cl.ims which they had 
originally pegged off in 1895 wi'hout licences as these had subsequent- 
ly been given out under the Lottery Regulations. They therefore 
sued the first defendant N.O. &>t £125,000 damages. There was 
some conflict of evidence as 10 whether the main reef ran through the 
claims. It was proved that 87 of the claims were of much greater 
value than the rest. .These claims were valued by experts at £300 
each and the remaining 313 at £15 each. It was proved that a 
certain Steyn had refused an offer of £5,000 for 74 claims adjoining 
the 87 in October 1895, and the majority of the Court (Kotze C. J., 
and Morice J.) held that it was not unreasonable to put the same/ 
value on 'the 87 claims. This valuation worked out at about 
£5,878 for these claims. The same judges held that the plaintiffs 
could not be expected to prove the precise value of the claims and 
that it was sufficient to prove the market value. It was proved by 
the Responsible Clerk that the sab s of claims on Witfontein from 
September 1895 to June 1897, t-howed the following result, viz , 952 
claims sold for £2,110 19s. 6d. These 952 claims were scattered 
about on different parts of the f»rm and the said judges considered 
that their average value would be a fair criterion for the value of the 
remaini' g 313 claims, which accordingly were valued at about £694. 
They allowed nothing for expenses incurred in trying to acquire the 
claims and gave judgment accoidingly in favour of the plaintiffs for 
£6,572 and the costs. 

Jorissen J. held that it could not be said that the claims possessed 
any market value in 1895. He took the average price of the 952 
claims sold on the farm, viz., £2 4s. 6d. This sum he doubled and 
then raised to the rour.d sum of £5 per claim, so as to include the 
pla'ntiffs expenses in trying to get the claims in 1895. Then holding 
that the plaintiff had abandoned 50 claims, he gave judgment for 
£1,750, this being: at the rate of £5 per claim for 350 claims. Eliat 
Syndicate vs leyds N.O. and the Responsible Cleric of £)oor*kop, decided 
Aueust 23rd 1897, coram Kotze C. J., and Jorissen and Morice, JJ- 
(Of. Hep.. Vol. 4 part 3 p. 337. C. L. J. Vol. XV, p. 127). 



Hand Central 
Ore Reduction 
Coy. vs. 
Smith. 



DAMAGES ; SUBSIDENCE OF GROUND. 
Where ground was used for mining purposes and was subsequently 
sold, partly to R and partly to M who laid out the portion bought by 
him in stands, and where S hired one of the "aid stands and built a 
house thereon, and where dam»ge was caused to the said house by 
thei subsidence of the adjoining ground in possession of B incon- 
sequence of the existence ot an old abandonee shaft of which R knew 
nothing, it was decided on appeal that R could not be held responsible 
for the damage. Rand Central Ore Reduction Company vt. Smith, 
decided on March 18th 1898, coram Gngorowski Acting C.J. and 
Esser and Reitz, J J. (Off. R r p. Vol. V, part 1). 
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FLOTATION OF COMPANIES 

The plaintiff, Schuler, had certain prospecting rights over certain Schuler «•• 
property. On the 27 h of February 1895, he entered into a contract Sacke and 
with the defendants, Sacke and Saenger, the terms of which were con- 
tained in a letter written by Saenger on behalf of himself and Sacke. 
According to this agreement Schuler was to rceieve a certain ram of 
money and a certain number of share* '■ on flotation, sale or other- 
wise " of the property. On the 24th of September 1895, the defen- 
dants sold all their rights to G*>orge Albu as trustee for a cer ain 
company to be floated. The company was floated on the 1st Movember 
1 895, under the n me of the Sacke r states and Mining Company 
Limi'ed. The defendants while admittirg the agreement of the 27th 
of February, said that the property had never been sold or float d 
into a company, but that they had merely sold their ri h's under the 
agreement to George Albu q q., and that th r»-fore the Sa ke Estates 
and Mining Company Limited stood in their shoes and would be liable 
to the plaintiff when the property was actually sold or floated. 

Under these circumstances Jori-sen J., sitting at Joaannesburg, 
held that there had been such a dealing with the property as was 
contemplated in the agreement and that therefore the plaint ff was 
entitled to the money and shares claimed. On appeal to the full 
Court in Pretoria this Judgment was upheld. Schuler vs. Sacke and 
Saenger, decided (on appeal) on the 4th of August 1896, coram Anjeshuff, 
Morice ai-d Gregorowuki, J J. (Off Hep. Vol. III. p. 130 ) 

On the 19th of February 1895, Jooste. who was the owner of cer- 
tain 70 claims in the district of Pot< hefstroom, entered into >n agree- 
ment with Carlis, under which the latter obtained the exclusive right 
to prospect for gold on these claims. It was further agreed that Carlis 
should 'have the sole and exclusive right and power of purchasing, 
selling-, floating into a limited liability companv, or otherwise dis- 
posing of the said cltiims, provided th t upon such purchase, sa'e, 
flotation, or disposal" he should pav to Jooste £100 or 100 fully paid 
up shares for each claim so disposed of. 

It was further agreed that the formation of a syndicate for the pur- 
pose of merely teeing or exploiting such claims should not entitle 
Jooste to claim the above-mentioned con-ideration. On the 26th of 
October 1895, Carlis ceded his right or option under the agreement to 
Jacob Creewel, William Peter Tavlor, and the firm of S Neumann & 
Co. On the 29th of October Creewel ceded his one-third share in the 
said right or option to the Kleksdorp Proprietary Mines 
Limited. Thereupon Jooste sued Carlis for £7,000 or 7,000 
shares in the, Klerksdorp Proprietary Mines Limited It 
appeared in evidence that there was an understanding that W. P. 
Taylor and 8. Neumann & Co. would transfer their rights to the 
above named company. Carlis contended that the claims t ad not 
been sold, floated, or . ther«ise di-po«ed of, but that he had merely 
ceded his right or option under the agreement of the 19th of February. 
The majority of the Court (Gregorowsbi and Kleyn, JJ. ; M ric», J., 
diss.) held that the plaintiff was ent tl»d to succeed on the f llowing 
ground" :— That Carlis had made over all his r ghts and obligations to 
Creewel, Taylor and S. Neumann & Co , for value received, but Jooste 
obtained no rights as against these persons. That it w uld be 
unfair to allow Carlis, by cleverly framing his agreement, t - keep 
Jooste out of his money for an indefi. it* lime and in the meanwhile to 
enjoy all the benefits which he would have enjoyed in the case of an 
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actual sale. That such was not the intention of the parties. That 
the fact that the formation of a syndicate to test or exploit the claims 
did not entitle the plaintiff to payment showed that in this case he was 
so entitled, as the defendants did not allege that the Klerksdorp 
Proprietary Mines Limited, was such a syndicate. That Carlis was 
more or less in the position of an agent for Jooste and therefore in a 
position of trust. That under these circumstances such an alienation 
as was contemplated in the agreement must be considered to have 
taken place. 

Morice, J. (dissentiente), held that this case should be distinguished 
from the case of Sehuler vs. Sacke and Saenger, because in that case 
Schuler was not the owner of the ground. He merely had certain 
rights in personam against the owner of the ground. When Sacke and 
Saenger made over their rights under the agreement of the 27th 
February 1895, to the company, they disposed of all the rights which 
Schuler had possessed in the ground and there remained nothing 
further which he could have transferred, and therefore he was entitled 
to the stipulated consideration. But in this case Jooste was the owner 
of the claims, and wh^n Carlis ceded his rights and liabilities to 
Creewel, Taylor, and Neumann & Co., he did not transfer Jooste's^Ms 
in rem in the claims. Jooste could not be prejudiced because tho 
claims were registered in his name and he was not bound to give 
transfer until he received the stipulated payment. Moreover, the use 
of the words " assignees " and " successors" in the agreement showed 
that it was contemplated that Carlis could cede his rights. As a matter 
of fact cessions of such options were of frequent occurrence as a specu- 
lation on the Gold Fields. As it did not appear that such an aliena- 
tion as was contemplated in the agreement had taken pi ice, his Lord- 
ship considered that the judgment should be absolution from the 
instance. Jooste vs. Carlis and Creewel. decided on the 27th August 
1896 (Off. Rep. Vol. Ill, p. 170 ; C.L.J., Vol. XIII, p. 296). 

Curlewis is. On the 16th of February 1895, Curlewis, who was the owner of 

Carlis. certain 79 claims on the farm Elandsheuvel, iu the distriot of 

Potchefstroom entered into an agreement with Carlis, under which 
the latter obtained the exclusive right t> prospect for gold on these 
claims. It was further agreed that Carlis should " have the sole 
right and exclusive power of purchasing, selling, floating into a 
limited liability companv, or otherwise disposing of the said claims, 
provided that up in such purchase, sale, flotation, or disposal' ' he 
should pay to Curlewis £100 or 100 fully paid up shares for each 
claim so disposed of. It was further agreed that the formation if a 
Syndicate for the purpose of merely testing or exploiting such claims 
should not entitle Curlewis to claim the above mentioned considera- 
tion. 

On October 26th 1895, Carlis ceded his right or option under the 
agreement to Jacob Creewel, William Peter Taylor, and the firm of 
S. Nt-uman & Co. On October 29th Creewel ceded his one third share 
in the said right or option to the Klerksdorp Proprietary Mines 
Limited. Thereupon Curlewis sued Carlis for £7,900 or 7,900 shares 
in the Klerksdorp Proprietary Mines Limited. Carlis contended that 
the claims had not been sold, floated or otherwise disposed of but 
that he had merely ceded his right or option under the agreement of 
February 16th. 

The mujority of the Court (Kotze, C. J., and Ame«hoff, J. 
Gregorowoki J. diss.) held that the plaintiff had failed to show that 
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tliere had been a sale, flotation, or other disposal of the claims by 
Carlis within the meaning of Clause 4 of the agreement. They were 
of opinion that Carlis had really ceded his rights under the agreement 
to third parties for consideration. The case of ,Sckuler vs. Sac&e and 
Saetiger was distinguished, while the judgment of the majority of the 
CourD in Jboste vs. Carlis (C. L. J. Vo-. Xttf, p. 296), was dissented 
from. Absolution from the instance was therefore grante i with costs. 
Gregorowski J. (diss.) held that there had been a disposal of the 
claims within the meaning of Clause 4 of the agreement and that 
there ought to be judgment for the plaintiff with costs. Curlewis vs. 
Carlis decided on August 26th 1897, coram Kotze, C. J., and Ameshoff 
and Gregorowski, JJ. (Off. Rep. Vol. IV , part 3 p. 114, ; C.L.J. 
Vol. XV., p. 38). 



" JUMPING " OF CLAIMS. 

Claims on which licences have not been paid up cannot be 
"Jumped." 

"Jumping '' can take place only when the claim licences have been 
duly paid, but the claims have not been worked for thirty days. 

State vs. Crewe and otheis. 

(Barber and Macfadyen's Eeports, 1889-1890, p. 8). 

Where, in an appeal from the Landdrost of Johannesburg, it 
appeared that the Landdrost had re-instated plaintiffs in possession of 
certain claims which had been "jumped " for want of being worked, 
on the ground that claims held under a prospecting licence could not 
be "jumped" as other provision was made by the Gold Law (No. 10 
of 1887), the Court upheld the decision of the Landdrost and dismissed 
the appeal. 

Mauser vs. Beatty. (Barber and Macfadyen's Eeports, 1889- 
1890. p. 18). 

Where, in an appeal from a Landdrost's decision in a " Jumping " 
case, it appeared that the ground of the Landdrost's decision, which 
was in favour of the " jumpers," was that surveying and laying out 
a road upon the claims did not constitute such working under Article 
56 of the Gold Law (No. 10 of 1887), as to exclude "jumping," the 
Court held that it did and allowed the appeal. 

Spts Bona G. M. Coy. vs. Rosenfels. 

(Barber and Macfadyen's Eeports, 1889-1890, p. 26.) 

On appeal from the decision of the Landdrost of Johannesburg the 
Court held that digging a furrow to carry ofi water and cleaning it 
was sufficient working of the claims by the Company holding them, 
and set aside the judgment of the Landdrost. Henry Nourse G. M. 
Coy. vs. Eland, decided on the 5th of July 1889, coram Kotze 0. J., 
Jorissen and De Korte, JJ. (unreported). 
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LAPSED CLAIMS. 

With reference to the lapsing of claims to Government on non- Moolman and 
payment of licence moneys, the case of Moolman and Coetzee vs. Sehaffe ^^ z fl e e e ^ d 
and Urury (decided on the 2nd of March, 1887, coram Kotze C. J., and Drury 
Esselen, J. see C. J. L. Vol. V, p. 13; Zotze and Barber's Reports p. 158) 
is of historical interest. It was there decided that under the Gold Law 
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of 1885 the right to a claim lapsed on the expiry of the licence 
through non-payment of the licence moneys, and that the ground on 
which the claim had subsisted could be pegged off as a claim by a 
third party. The law was, however, altered by a Volksraad Beslu.it 
followed by article 61 B of the Gold Law as amended by Law 10 of 
1887, Article 37, which distinctly says that lapsed claims may not be 
pegged off again by a third party. 

On the 2nd of September 1887 the plaintiff pegged off certain 
claims. In October lo87 these claims lapsed to the Government. On 
the 14th of January 1890 the plaintiff bought the claims from the 
Government under Article 61B of Law 10 of 1887. Between October 
18b7, and January 1890, the defendants pegged oft the claims, and 
got the licences renewed from that time. Held (per De Koite, 
Ameshoff and JorisBen, JJ.) that the Government was not bound to 
sell the claims, but could allow them to be re-pegged as open ground ; 
and that therefore the defendants' title was better than the plaintiff's 
the defendants' pegging being prior to plaintiff's purchase. Edwards 
vs. The Britannia Coy. decided on the 1st of September 1890 (Barber 
and Macfadyen's Eeports. 1889-1890. p. 252.) 

N.B. Article 6 IB of Law 10 of 1887 is spoken of, but it is really 
Article 37 of Law 10 of 1887 which modifies Law 8 of 1885, by the 
nsertion of Articles 61A and 61B between Articles 61 and 62. 

Where certain lapsed claims had been bought from the Government 
and the purchaser from whom the defendants, Baruato Bros, derived 
their title, finding that some of thei-e claims were not on the lioe of 
reef, on the advice of the Claim Inspector took certain other claims 
on the line of reef instead, with ut filing powers of Attorney for the 
fresh claims thus taken, held that the plaintiff, who subsequently 
pegged off the said fresh claims according to law, had a better title to 
them. 

When a lapsed claim is bought a title is acquired to a certain defi- 
nite piece of ground, and not to any indefinite piece, the size of a 
claim. 

Powers of Attorney once used for the purpose of obtaining licences 
for clai'j s cannot be used a second time, but are, as it were, dead. 
Underwuod vs. Barnato Bros, and the Mining Commissioner of Bohilurg ; 
coram Kotze C. J , and Ameshoff and Gregorowski, JJ. : (decided on 
the 13th of June, 1896, and reported in the Cape Zato Journal. Vol. 
XIII., p. 226; Official Reports, Vol. III., p. 18). 

In August 1894 certain claims on the farm Middelvlei district of 
Heidelberg lapsed to the Government under Article 61B of Law 18 of 
1892. On the 19th December 1894 they were put up to auction but 
not sold. On the 24th January 1895 the plaintiff pegged off these 
claims maintaining that the ground was open. Renewal of the licen- 
ces was refused by the Mimng Commissioner on the 23rd February 
1895, because the ground was not open. On the 7th March 1895 a 
n'tiee that the ground was open was posted at the Office of the Mining 
Commissioner. The defendants pegged the ground on the same or 
following day under licences. The plaintiff instituted action for a de- 
claration of rights. The court gave judgement for the defendants on 
the ground that the ground did not ipso jure become open immediate- 
ly, or even on the lapse of a reasonable time, after it was proved to 
be unsaleable, but as it belonged to the Government it was necessary 
that the latter should notify that it was open or treat it as such, before 
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anyone could peg. (Vide Article 87 Law 18 of 1892.) Baumann vs. 
Robinson Extension Syndicate and Leyds N. 0., decided on 11th July 
1896, coram Ameshoii', Morice and Gregorowski JJ. (not reported). 

In May 1895, the defendant was in possession of certain 228 claims. 
He paid licence money on them till the 31st of December 1895, at 
which date they lapsed to the Government through non-renewal of the 
licences. During the months of January, February and March 1896, 
these claims were not given back by the Head of the Mining Depart- 
ment to the defendant. During the month of April 1896, they were 
not sold by the Head of the Mining Department, in consequence of 
which they became open ground on the 1 st May 1896. The pliintiff 
duly pegged the ground on 1st July 1896, but the Responsible Clerk 
refused to renew his licences on the 1st of August, on the ground that 
the claims belonged to tb.9 defendant. Toe plaintiff sued for a declar- 
ation of rights. The defendant pleaded that the claims were given 
back to him by the Head of the Mining Department on the 14th April 
1896. and further that, if that defence was bad, he obtained a renewal 
of his licences in May 1896, when the ground was open ground, and, 
as his original pegs were still in the ground at that date he must be 
considered to have a good title by " constructive " pegging. Held, 
that the Head of the Mining Department had no right to give back 
the claims to the defendant in April 1896, seeing that the thrae 
months allowed for that purpose by Law 19 of 1895, Article 89 had 
elapsed. Held, further, that the renewal of the defendant's licences 
in May 1896, could not give him a valid title on the ground of pegging 
or " constructive " pegging because even supposing the defendant did 
retap his pegs in May 1896 (which as a fact he did not do) he filed no 
new powers of attorney, and the origiual powers could not be used a 
second time, being , as it were, dead. Judgment was therefore given 
for the plaintiff with costs. 

Dyer vs. Neuberger and the Responsible Clerk of Doornlcop, decided on 
the 12th of N vember 1896, coram Ko ze CJ., mil Morice and 
Gregorowski, JJ. (Off. Hep. Vol. Ill.p 254.) 

N.B. In the above case the decision in Underwood vs. Barnato Brothers, 
re powers of attorney, was cited with approval by the Court. The 
Court, further, dissented from the decision in Edwards vs. Britannia 
Company as far as the interpretation of the last paragraph of Article 
37 of Law 10 of 1887 was coocerned. That paragraph reads "After 
the lapse of the said term of 21 days the claim shall lapse to the 
Government, who shall sell the claim in such manner as they shall 
deem desirable." In the last mentioned case the Court held thatthe words 
" zal verkoopen " were not imperative. In the case of Dyer vs. 
Neuberger and the Responsible Clerk of Boornkop the Court held that the 
words "zal moeten verkoopen of doen verkoopen " were imperative. 

In January 1891, a certain Bell pegged off 32 claims under pro- 
visional (voorloopig) prospecting licences. He did not, however, in 
accordance with Article 610 of Law 18 of 1892, file the necessary 
powers of attorney within 30 days. In consequence of this omission 
the licences were not renewed and the claims were treated by the 
Head of the Mining Department as haviDg lapsed to Government. 
These claims were advertised for sale and bought by the defendant on 
the 19th December 1894 On the 3rd December the plaintiff went 
and pegged the claims maintaining that the claims having been 
pegged under provisional prospecting licences and no powers of attor- 
ney having been filed according to law, had never lapsed to 
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Government, but were open ground. In an action for declaration of 
rights, in the Circuit Court at Johannesburg, Morice, J , gave 
judgment for the defendant. His judgment was reversed on appeal 
by the full Court, who held that as the claims had been pegged under 
provisional prospecting licences and as the necessary powers of attor- 
ney had never been filed in accordance with Article 61C of Law 18 
of 1892, no complete title had ever been obtained by the pegger, and 
consequently the ground had never assumed the character of claims, 
and did not lapse to the Government on the failure to file the powers 
within the time fixed by law, but reverted to its original condition as 
open ground. The fact that the Government considered the ground 
as having lapsed to it, made no difference. The plaintiff was there- 
fore perfectly justified in pegging the ground on the 3rd December, 
and had thereby acquired a good title. Lawrie vs. Beadon, decided on 
the 30th November 1896, coram Kotze C. J. and Ameshoff and 
Gregorowski, JJ. {Off. Rep. Vol. Ill, p. 296). 

N.B.— The article dealing with provisional prospecting licences was 
not inserted in Law 19 of 1895. 
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In June 1895, the plaintiffs pegged certain 18 claims called the 
Sheba Princess block and their licences were renewed. The ownere 
of the adjoining ground, the Southern Cross and Gleniffer 
blocks disputed the correctness of the paintiffs' beacons, and con- 
sequently the Mining Commissioner of Barberton held an inquiry and 
decided on the 22nd July 1896 that the plaintiffs should move their 
beacons, as they were in his opinion trespassing to some extent on the 
said adjoining ground, and should file an amended sketch of their 
claims. The plaintiffs refused to comply with this order, as they con- 
sidered they would prejudice their rights if they did so. They were 
consequently fined by the Mining Commissioner under Article 83 of 
Law 19 of 1895. The plaintiffs' licences were renewable on the 18th 
July 1896, and they tendered licence money on the 31st July thus 
within the 14 days' grace allowed by law. The Mining Commissioner 
refused to renew their licences for the entire block of claims as, in his 
opinion, a portion was in lawful possession of the owners of the 
Southern Cross and Gleniffer properties (Vide Article 86 of Law 19 of 
1895,) but on the 3rd August he expressed his willingness to renew 
the licences for those claims which were not in dispute, provided the 
plaintiffs filed an amended sketch. This they refused to do, but 
instituted an action against the owners of the adjoining ground for a 
declaration of rights. This action was settled, the said owners agreeing 
to pay the plaintiffs £560 for the ground in dispute. Thereupon on 
the 28th October 1896, the plaintiffs offered to file a sketch of the 
claims and tendered licence money again. The Mining Commissioner 
refused to renew their licences on the ground that they had then 
forfeited their rights, and on the same day a notice appeared in the 
Staatscourant to the effect that the claims would be sold by publi* 
auction on the 11th November 1896, as lapsed claims. The plaintiffs 
obtained an interdict restraining the sale of the claims pending this 
action for a declaration that they were entitled to a renewal of their 
licences. The Court held that the plaintiffs had not forfeited their 
right to a renewal of licences for the claims. That even if Article 89 
of Law 19 of 1895, re sale of lapsed claims, were applicable in this 
case, which was not clear, the three months during which the plaintiffs 
could get back their claims ought to be considered as running from the 
31st July, the date of tender, and therefore as not ending until the 31 so 
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October. That, consequently, when the plaintiffs tendered an 
amended sketch and licence money on the 28th October, the three 
months had not elapsed, and the Mining Commissioner ought to have 
renewed their licences. Judgment was therefore given for the plain- 
tiffs with costs. Wiggins and Wilson vs. Joubert N. 0. and the Mining 
Commissioner of Barlerton, decided on the 19th February 1897, coram 
Kotze C.J. and Jorissen and Morice, JJ (not reported.) 

Certain claims were pegged by one Wienand on the farm Vlak- 
fontein and afterwards allowed to lapse to the Government through 
non-payment of licence money. On the 4th of July, 1894, these 
lapsed claims were put up to public auction as two blocks of 20 and 
10 claims respectively and bought by one Graumann. On the 19th 
October 1894, the plaintiff Cooper bought them from Graumann. He 
had them surveyed and discovered that the two blocks in reality 
comprised 32.85 claims, and that the Van Eyn G. M. Estate Limited 
had erected cyanide works on 2.85 of the said claims. The company 
refused to remove its cyanide works alleging that on the 12th of May 
1894 it had obtained " bewaarplaatsen " licences for the ground in 
dispute, and the Mining Commissioner refused to grant claim licences 
to the plaintiff for the said ground. In an action instituted by the 
plaintiff in the Circuit Court at Johannesburg Ameshoff J. held that 
as the plaintiff's predecessor had bought the claims en Hoc he became 
entitled to all the claims that might be comprised in the two blocks. 
He therefore ordered the Company to remove its cyanide works 
within six months, and ordered the Mining Commissioner to issue 
claim licences to the plaintiff for the said surplus ground. 

On appeal to the High Court it was held that Article 61B of Law 
18 of 1892, did not make it compulsory for the Head of the Mining 
Department to sell lapsed claims, but eave him a discretionary power 
to do what he pleased, with them. That the Mining Commissioner 
was therefore perfectly justified in granting "bewaarplaatsen" 
licences to the Company for the ground in dispute, and as the 
Company obtained these " bewaarplaatsen " licences before the 
claims were sold it had acquired a good title and one that was prior 
to the plaintiff's title. 

Judgment was therefore altered into judgment for the defendants 
with costs. Van Ryn Q. M. Estate Limited and the Mining Commissioner 
of Boksburg vs. Cooper C.L.J., Vol. XIV, p. 147; (Off. Hep. Vol. IV, 
part 1), decided on March 16th 1897, coram Kotze C.J. and Morice 
and Gregorowski, JJ. 

In February 1 893, certain claims were pegged off by Penny, but 
allowed to lapse to the Goverament. On January 29th 1895, they 
were pegged off by the plaintiff. On February 20th 1895, they were 
put up to auction by the Government and sold to the defendant. 
The plaintiff maintained, in an action for a declaration of rights, that 
the claims had not been properly pegged according to law in 1893, 
and that therefore the ground had never lapsed to the Government, 
but had remained open ground. He further maintained that even if 
the ground had been properly pegged and had subsequently lapsed 
to the Government, the Mining Commissioner was not bound under 
Article 6 IB of Law 18 of 1892, to sell the claims but could allow the 
ground to be pegged, and that as a fact the Claim Inspector had, on 
behalf of the MiniDg Commissioner, allowed him to peg the ground 
on Januarv 29th 1895. 
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The Court held that the plaintiff had failed to prove that the claims 
were not properly pegged in February 1893, and further that even if 
the Claim Inspector did allow him to peg in January 1895, which was 
not proved, that official could not bind the Mining Commissioner by 
his unauthorised act. Absolution from the instance was therefore 
granted with costs. Percy D. Dyer vs. Goldreich and Others, decided 
on the 30th July 1897, coram Ameshoff, Morice and Esser, JJ. 

A certain Edgar Waugh was in April, 1897, the owner of certain 
78 claims on Roodepoort. On April 6th these claims lapsed to the 
Government through non-payment of licence moneys. They were 
not given back to Waugh during the three following months. On 
July 21st they were advertised to be sold by public auction 14 days 
at least from thatdite. On August 4th they were sold to Carl Exner, 
acting on behalf of the plaintiffs, who paid licence money for them 
during August and September. On July 27tb, Waugh wrote to the 
Responsible Clerk at Florida asking that the claims might be given 
back to him. This letter did not reach the Head of the Mining 
Department till August 5th, the day after the sale. In October the 
Responsible Chrk refused to renew the plaintiffs' licences, and on 
November 17th the claims were on the instructions of the Head of 
the Mining Department, given back to Waugh, who on December 17th 
transferred them to Cullinan and others. Thereupon the plaintiffs 
instituted an action to compel the Responsible Clerk to renew their 
licences. The defendants contended that according to Article 86 of 
Law 21 of 1896, Waugh was entitled to get back the claims on July 
27th, and that they had therefore been illegally sold to Exner on 
August 4th, especially as 14 clear days had not elapsed between the 
date of notice and the date of sale. The Court held that, as the claims 
had not been given back to Waugh before the sale Exner had 
obtained a good title by purchase on August 4th , that even if the 
letter of July 27th had reached the Head of the Mining Department 
before August 4th, Waugh could not have compelled that official to 
give the claims back to him after the sale, although he might have 
sued him for damages ; that the provision of the Gold Law (Article 
86) that at least 14 days' notice of sale must be given, was only 
directory, and not peremptory ; and therefore even if the sale was held 
before the expiration of 14 clear days, it would not be invalidated, 
although anybody suffering damage in consequence thereof might 
have an action for damages against the Head of the Minii g Depart- 
ment. 

The Court therefore held that the Hend of the Mining Department 
had acted wrongly in ordering the claims to be given back to Waugh, 
and ordered the Responsible Clerk to renew the plaintiff a' licences. 
Roodepoort Extension Venture Syndicate vs. Dr. Leyds N. 0. P E. Mart 
N.O. and Cullinan and Others, decided on August 10th 1898, coram 
Gregorowski C.J. and Esser and Van Leeuwen, JJ. {Off. Rep. Vol. V., 
part 3). 

On March 7th 1897, the Rand Mines Estate G. M. Company Ltd., 
allowed certain 206 claims at Boksburg to lapse to the Government 
through non-payment of licence moneys. The.-e claims w<- re advertised 
to be sold on August 18th 1897, but they were never put up to 
auction. On September 24th 1897, Lamb obtained licences and 
pegged off the claims above-mentioned, but renewal of his licences 
was refused on October 22nd 1897. Thereupon he made application 
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for an order compelling the Mining Commissioner of Boksburg and 
the Head of the Mining Department to grant him licences for the 
said claims, maintaining that as the lapsed claims were not sold within 
three months after the date of lapsing the Head of the Mining 
Department was bound to declare the ground open thirty days after 
the date of sale, and that as on September 24th 1897, more than 
thirty days had elapsed the Head of the Mining Department must be 
considered to have declared it open and that therefore he (the 
applicant) was entitled to peg off the ground on that day. Morice J., 
in Chambers, refused the application on the ground that the claims 
had never been put up to auction as required by article 86 of Law 21 
of 1896, and that therefore, although Lamb might apply for an order 
to compel the Head of the Mining Department to have the claims put 
up to auction, he could not peg off the claims until the provisions of 
article 86 of the said Law had been complied with. The said article 
provided that lapsed claims should be Bold by public auction and that 
if they wre not sold then the ground was to be declared open thirty 
days after the date of sale. In the present case, however, the claims 
had never been put up to auction and this step would have to be taken 
before it could be said that they were unsaleable. 

Lamb vi. Head of the Mining Department, the Mining Commissioner of 
Boksburg and the Rand Mines Estate G.M. Cog. Ltd., decided on 
January 27th 1899, coram Morice J. 

In January 1897, Edgar Waugh was owner of certain 78 claims Cullman and 
which lapsed to the Government on April 6th 1897, through non- j^'.'^v'o 
payment of licence money. The said claims were advertised for sale 
and on August 4th were soil by public auction and bought by the 
Boodepoort Extension Venture Syndicate. Before the said sale Edgar 
Waugh wrote a letter to the Responsible Clerk at Florida asking for 
the claims to be given back to him, but this letter did not reach the 
Head of the Mining Department until after the sale. Notwithstanding 
the sale the Head of the Mining Department, acting in conflict with 
the Gold Law, ordered the claims to be given back to Waugh. This 
was done on November 17th 1897, and on December 17th i897, 
Waugh sold the claims to Cullinan and others. Thereupon the 
Eoodepoort Extension Venture Syndicate instituted action against the 
Government for a declaration of rights, in which action Cullinan and 
others intervened as co-defendants, and in which it was decided that 
the claims belonged to the said Syndicate. Cullinan and others there- 
upon instituted this action against the Government for damages for 
the loss of the claims, which they maintained the Government had 
guaranteed to them by the renewal of the licences to Waugh and by 
the acceptance of licence money since then. It was held that the 
Government was not responsible for the illpgal acts of the Head of 
the Mining Department and judgment was therefore given for the 
Government with costs. 

Cullinan and others vs. Reits N. 0. decided on June 29 th 1899, coram 
Gregorowski C J. and Morice and Esser, JJ. 



and 



Under Art. 86 of the G .Id Law No. 21 of 1896, the public cannot 
peg off claims which have lapsed to the Government until the Head ^,, hlTyt 
of the Mining Department has actually declared such claims to be the Hand 
open ground. Where, in his declaration, the plaintiff prayed for an Mimas 
order compelling the Head of the Mining Department to declare *-t^,Ltd 
certain claims to be open ground under the above Article, but did not 
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allege that the claims in question had been put up for auction, the 
Court upheld an exception taken by the defendants on the grounds 
that the declaration disclosed no cause of action and showed no title 
or interest to sue on the part of the plaintiff. 

The exception rei judicata being really a plea in bar cannot be raised 
as an ordinary exception in an argument on the pleadings. 

Lamb vs. Colonial Secretary and the Sand Mining Estates Ltd. (Tr. 
L.R. Supreme Court, 1902, Vol. 1. p. 319.) 



LICENCE ; WRONG DESCRIPTION. 

No advantage could be taken of an incorrect description in the 
licence where there was clear proof of the identity of the claim and 
the intention always existed to acquire the same and to hold it under 
the Gold Law. 

Cohen vs. The Johannesburg Pioneer G.M. Coy,, decided on the 15th 
November 1889, coram Kotze C.J. and Esse ! en and De Korte, JJ. 
(Barber and MacEadyen's Report?, 1889— 1890— p 86.) 

Prospecting licences where taken out to peg claims on the farm 
" Elandtiontein" — " Simmer and Jack's portion," and claims pegged 
in January or February 1889, for the plaintiff's predecessor. The 
farm was divided into two portions, the Simmer and Jack and the 
Geldenhuis. The peggers did not know exactly where the dividing 
line was. They pegged on the Geldenhuis portion. These claims 
were amalgamated and licences were paid. In September 1889, 
Ballott found out the mistake, and in November 1889, pegged off the 
claims, knowing they belonged to the plaintiff. Held : — The Court 
will not allow a person, who, knowing better and being fully ac- 
quainted with the circumstances disturbs another in his occupation 
or possession of claims, simply because there is an informality or 
wrong description in the licences, to take advantage of such informality 
or wrong description, where it appears that the person in possession 
or occupation has acted bona fide. The claims were therefore adjudged 
to the plaintiff. 8. Syndicate vs. John Ballott G.M. Coy. Ltd., de- 
cided on the 15th of January 1891, coram Kotze C.J., and De Korte 
and Ameshoff, JJ. (Barber and MaeFadyen's Reports 1891 — 1892— p. 
-4.) 
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LICENCE TO PEG ON GOVERNMENT GROUND. 

On June 6th, 1888, all Government ground in the districts of 
Heidelberg and Potchefstroom was thrown open by proclamation 
to prospectors. The ground thus thrown open comprised tnter alia, 
the farms Potfontein and Geigerle in the district of Heidelberg. On 
November 6th, 1888, Potfontein was transferred by the Government 
to the Church Council of the Reformed Church of Waterberg and in 
December, 1888, it was again transferred to Eloff. On September 17th 
18&9 Geigerle was transferred by the Government to the Church 
Council of the Reformed Church of Lydenburg, and in the same 
month again transferred to Eloff. On the 22nd July 1 895 a proclama- 
tion was issued withdrawing the proclamation of June 5th 1888 as 
from August 24th 1895. On August 23rd 1895, thus before the 
proclamation took effect, the plaintiff took out licences in the office of 
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the Mining Commissioner of Heidelberg to prospect on Government 
ground, and on the same day pegged 1,125 claims on Geigerle and 
1,450 on Potfontein. The Mining Commissioner in September 1895 
refused to renew these licences, whereupon the plaintiff instituted 
this action to compel him to do so. Held, that although the pro- 
visions of Article 59 of Law 14 of 1894 re the closing of public dig- 
gings do not apply to the closing of grounds thrown open to prospec- 
tors still when ground has once been thrown open by proclamation 
to prospectors it cannot be closed except by a second proclamation 
withdrawing the first. That although the plaintiff pegged before the 
taking effect of the second proclamation he had pegged under licences 
to prospect on Government ground, and as the farms Potfontein and 
Geigerle had ceased to be Government ground on being transferred as 
abovementioned, his pegging under such licences could give him no 
title. Judgment was therefore given for the defendant with costs. 
Blake »». Leyds N. 0., decided on November 26th 1896, coram Kotze 
C. J., and AmeshofE and Morice, JJ. ( C. L. J. vol. XIV, p. 206 ; Oftc. 
Report*, vl 111, p. 284). 



Mining 

Bights. 



LICENCE MONEY ; EEMISSION. 

Application by the last registered holder of certain prospecting Neebe » j. 
claims upon which licence money had been paid up to 20th September * 
1899, for an order upon the Eegistrar of Mining Eights, Witwaters- 
rand District, to pass transfer of such claims to a purchaser from the 
said holder, without production of any receipt for licence moneys for 
any period after the 1 1th October 1 899, the date of the outbreak of 
hostilities between Great Britain and the late South African Eepublie, 
the applicant having had no beneficial occupation of the claims since 
that date by reason of the war. Licence money for the period 
between the 20th September, and the 11th October 1899, was 
tendered. Held that the licence under which a prospecting claim 
was occupied amounted neither to a lease nor an emphyteusis and was 
not a tenure to which the doctrine of remission of rent in case of 
non-beneficial occupation was applicable, but was sui generis and 
governed entirely by the provisions of the Gold Law. That the 
arrear licences were consequently due, and that the application must 
be refused. 

Neebe vs. Registrar of Mining Rights. Tr. L. E. Supreme Court, 
1902, Vol. 1, p. 65. 

The owner of private proclaimed ground is entitled under Ordinance 
No. 11 of 1902 to sue the registered owner of claims on such ground 
for the owner's share of arrear licence moneys for the war period, and 
it is no defence to such an action that under the Gold Law the owner 
has no right to sue, nor is it a defence that the licences became in 
arrear before the war and not during the war period. 

Claim licences are not taxes and claim-holders can thus not claim, 
by virtue of Art. 14 (d) of the London Convention, the exemption 
granted to burghers on commando by Art. 86 of the Gold 
Ginsberg #*. Jooste (Tr. L. E. S. C. 1903). 



Ginsberg rs 
Jooste. 



Law. 



MYNPACHTS. 
The farm Klein Paardekraal was proclaimed on the 
October 1886, with the exception of such portion 
beaconed off for a " mijnpacht." On the 8th of 
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and The Band 
G. M. Cos. 
Ltd. 



plaintiff pegged off a claim immediately adjoining the southern line 
of the Alexandra " mijnpacht " on the said farm. Some days after- 
wards the defendant shifted the southern line of the Alexandra 
" mijnpacht '' so as to take in a portion of the plaintiff's claim, and 
shortly afterwards again shifted the line so as to entirely include the 
said claim in the " mijnpacht." In an action instituted by the plaintiff 
the defendents were ordered to move the southern line of their 
" mijnpacht " to the place where it was at the date of the plaintiff's 
peggiDg, and interdicted from committing any trespass on the said 
claim in the future. 

Cathcart vs. The Main Beef G.M. Co., decided on the 25th of 
November 1889, (Barber and Macfadyen's Eep. 1889-1890, p. 99), 
coram Kotze 0. J., and Esselen and De Korte JJ. 

The beacons erected at the time of proclamation are the true 
boundaries and they indicate the position of the " Mijnpaokt" and not 
the chart or diagram when such does not agree with the beacons. 

Substantial damages assessed by the Court without evidence of 
special damages ordered to be paid by trespassers who pegged not- 
withstanding the fact that they saw the beacons which had been 
erected. Nabob G.M. Coy.- vs. Phoenix G.M. Coy., decided on 1st 
March 1890, (Barber and Macfadyen's Eep. 1889-1890 p. 142), coram 
Kotze, C. J., and Esselen and De Korte, J J. 

In the case of The Jewel G.M. Coy. vs. Oosthuizen (decided on the 
13th June 1890, coram Kotze, C.J. and Esselen and De Korte, JJ., 
Barber and MacFadyen's Eep : 1889-1890, p. 180) the plaintiff claimed 
to be declared the owner of certain blocks of claims on the farm 
Sterkfontein on which the defendant was alleged to have trespassed. 
The defence was that the claims had been wrongfully pegged off hy 
the plaintiff on ground which had been duly reserved by the defendant 
as a " mijnpacht " before the proclamation of the farm. 

The Court gave judgment for the plaintiff on the ground that in the 
proclamation of the farm Sterkfontein no portion had been reserved 
as a " mijnpacht " and that the defendant had failed to prove that a 
" mijnpacht " had been beaconed off. 

Where certain " mijnpachten " we're intended to be reserved to the 
owners of ground about to be proclaimed as a public gold digging, 
and everything necessary for the granting of such " mijnpachUn " had 
been done before the proclamation except that the ' ' mijnpacht-brimen " 
had not been actually signed till three weeks after such proclamation, 
but the Government considered the grant as complete ; Held, that such 
informality was immaterial in an action instituted yeais later for 
portion of the ground pegged off within the " mijnpacht." James 
Parker Rothvell vs. The Neiv Rietfontein Estate Gold Mines Ltd. and Dr. 
W. J. Leyd.i X O. ; C.L.J. Vol. XL, p. 48 ; Hertzog's Eeports trans- 
lated by Leonard, p. 154, decided on the 22nd July 1893, coram 
Kotze C.J., and De Korte and Morice, JJ. 

The Government must observe the law from which it derives it» 
power. 

The Government cannot decide whether or not a person has forfeited 
his rights. 

The Government is bound to give the owner notice in the way 
prescribed by law, of the intended proclamation of the farm as a 
public gold digging. 

It is for the Court to decide whether or not the Government ha» 
exceeded the power given it by law. 
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The receipt of the owner's share of the licence money for claims 
pegged off on " mijnpacht " ground is not sufficient to empower the 
Government of its own accord to deprive such an owner of his 
" mijnpacht " right. 

Possessors of claims on ground wrongfully proclaimed have no 
locus standi or right to intervene in an action to set aside such a pro- 
clamation instituted by the real owner against the Government and 
must endeavour to maintain their right by way of a separate action. 

The United Langlaagte G.M. Coy. Ltd. vs. The State and the Langlaagte 
Boy al and the Rand G.M. Coy. Ltd; Official Reports, Vol. I., Part L, 
p. 54 decided on the 10th February 1894, coram Kotze C..T. and 
Ameshoff and Morice, JJ. 



Latham vs. 
Leyds N.O. 
and the 
Liquidators 
of the Klip- 
riviersberg 
Estate and 
G.M. Coy. 
Ltd. 



The South-eastern portion of the farm Doornkop of which the 
Klipriviersberg Estate and G.M. Coy. Ltd., was the registered owner, 
was proclaimed a public goid-field on the 21st December 1889, with the 
exception of certain portions which were reserved for a " mijnpacht," 
&c. Before the proclamation of the farm the Company represented to 
the Government that it had not had time to survey a '' mijnpacht," 
whereupon the Government allowed it to beacon off a piece of ground 
roughly for a " mijnpacht " before the proclamation of the farm, and 
gave it leave to apply for a " mijnpacht-hrief" after proclamation. 

The Company beaconed off a piece of ground for a "mijnpacht" 
before proclamation. In May 1895, the liquidators of the Company 
had the said piece of ground surveyed and discovered that it was 
larger than the area to which the Company was entitled by law for a 
" mijnpacht." They thereupon abandoned the excess and on the 21st 
July 1895, applied for a " mijnpacht -brief." Before the '' mijwpacht- 
brief" was issued the plaintiff Latham, on the 24th September 1895, 
pegged off 80 claims on the portion of ground surveyed for the 
"mijnpacht" but the Mining Commissioner refused to renew the 
licences. The plaintiff thereupon instituted an action for renewal of 
licences and a declaration of rights. Held, that the portion of ground 
beaconed off before proclamation for a " mijnpacht " was properly 
reserved as such in the proclamation, and that although the Company 
did not survey the said portion of ground or apply for a " mijnpacht- 
hrief" till y»ars afterwards, it nevertheless did so before the plaintiff 
pegged and therefore it had a better title than the plaintiff had. 

Judgment was therefore given for the defendant with costs. Latham 
vs. Leyds N.O. and the Liquidators of the Klipriviersberg Estate and G.M. 
Coy. Ltd., (C.L.J. Vol. XIV, p. 151: Off. Rep. Vol. III., p. 207) 
decided on November 2nd 1896, coram Ameshoff, Morice and 
Gregorowski, JJ. 

The plaintiff sued for a declaration of rights re certain claims pegged Koth «. The 
bv him on ground in possession of the defendant company, mainta.n- .£ o ^ 6sion8r 
ing that the said ground had never been reserved, and was therefore of T h al .nes- 
open. It appeared that the ground had been reserved in the pro- burg and the 
clamation of the farm, and that the Company had put up beacons | a l™ 
although the ground had not been surveyed and a diagram thereof 
made and filed till after the proclamation of the farm. The Court 
held that these irregularities were not sufficient to invalidate the 
reservation of the ground, and that the principle laid down in the 
cases of Rothwell vs. The New Rietfontein Estate Gold Mines Ltd., and 
Leyds N.O., and Latham vs. Leyds N.O. and the Liquidators of the fflip- 
riviersbero Estate and G.M. Coy. Limited was applicable. Roth vs. The 
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Mining Commissioner of Johannesburg and The Salisbury G.M. Coy., 
decided on March 3rd, 1897, coram Kotze C.J. and AmeshofE and Morice 
JJ. (unreported). 



Du Preez and 
others vs. 
Meyer and 
Van der "Walt. 



Taylor and 
Claridge es. 
"Van Jaarsveld 
and Nell- 
mapius. 



Kraft vs. Bok 
N.O.andthe 
"VVitwaters- 
rand G.M. 
Coy. 



MINEEAL EIGHTS. 

In the case of Du Preez and others vs. Meyer and Van der Walt (decided 
on the 23rd February 1887, coram Jorissen J.; C.L.J. , Vtil. V. p. 15, 
Kot%e and Barber 's Reports, p. 149) it was held that under the Gold Law 
the lessee of a farm on an ordinary i.e., an agricultural lease, obtains 
no rights as regards the precious metals or pegging out claims though 
the owner cannot exercise his mining rights to the prejudice of the 
lessee in the enjoyment of his rights under the lease. The same case 
also decided that it is not necessary to make the Government a party 
to an action for setting aside a " mijnpacht." 

In the case of Taylor and Claridge vs. Van Jaarsveld and Nellmapius 
(Feb. 26th 1887 coram Kotze 0. J., and Esselen J. ; C. L. J. Vol. V p. 
18, JCotze and Barber's Reports p. 137) the plaintiffs sued for specific 
performance of a verbal contract by which the first defendant bound 
himself to give the plaintiffs the exclusive right of prospecting for sis 
months with the right if they found payable minerals to take out a 
lease of the mining rights of the farm, which subsequent lease was to 
be executed according to law. It was argued for the defendants that 
this verbal contract was void in virtue of Article 14 of Law 7 of 1883, 
(upon transfer dues), which states that " no cession of a right to 
minerals assumed to be present or actually present on a farm, shall he 
valid unless embodied in a notarial document and duly registered in 
the Office of the Eegistrar of Deeds," and goes on to enact that transfer 
dues must be paid, such cessions specially referring to leases. The 
Court decided that the contract of the first defendant was not a cession 
or lease, but merely gave the option of taking a lease at a future time ; 
and therefore did not require to be notarially drawn and registered. 
Whether the contract could be described as an agreement as to tht 
cession of mineral rights and therefore included in the words of the 
Yolksraad Eesolution of August 12th 1886 was expressly left an open 
question by the Court, the contract being prior to the date of such 
resolution. The resolution above mentioned is to the effect that all 
agreements as to the cession (omtrent den af stand) of rights to 
minerals shall be void unless notarially drawn and registered in 
the Deeds Office. 

In the case of Kraft vs. Bok, If. 0., and Witwatersrand Gold Mining 
Company (decided on the 20th of June 1887, coram Esselen and 
Jorissen, JJ., C. L. J. Vol. V, p. 14 Kot%e and Barber's Reports, p. 
168), the question was whether the lessee of the mineral rights on a 
farm obtained thereby the right that would otherwise, under Article 
15 of the Gold Law of 1885, belong to the owner, of receiving half of 
the moneys paid to the Government for prospecting and digger's 
licences on such farm after it had been proclaimed a public gold-field 
under Article 10 of the Gold Law. The plaintiff in the case, who was 
the owner of the farm Driefontein, had before the proclamation of 
the farm entered into a contract with H. W. Struben, by which the 
former leased to the latter " all the mineral rights of whatsoever sort 
accruing to the first undersigned (Kraft) as owner of the farm "; and 
the action arose through Kraft's claming from the Government the 
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half of the licence moneys paid to the Government for claims pegged 
out on the farm after it was proclaimed, which moneys the Govern- 
ment had been proceeding to pay to the Witwatersrand Gold Mining 
Company, as cessionary from H. W. Struben of the lease. The 
decision of the court was that the owner of the farm, the plaintiff, was 
entitled to the half of the licence moneys, as the right to receive such 
moneys was not a right to minerals and was therefore not included 
under the words " all the mineral rights of whatever sort accruing to 
the first undersigned (the lessee) as owner of the farm," used to 
describe the rights passing to the lessee. 

It must be noted that when this case was decided (20th of June 
1887) Law 10 of 1887 had not come into force. The words " the 
accounts of all these moneys shall always be made out in the name of 
the owner and the moneys, even in the case of lease, shall be paid out 
to the owner or his authorised representative only " do not appear in 
Article 15 of Law 8 of 1885. They were introduced by Article 5 of 
Law 10 of 1887. This, as is remarked by Mr. Morice in his 
article in the " Cape Law Journal." Vol. V., p. 15, would seem to 
indicate that the judgment was in accordance with the intention of 
the Legislature. 

The plaintiff entered into a contract with the first defendant by p ea rce «. 
which he acquired the right to prospect on a certain farm, and the Oimer anft 
, further right to purchase the said farm, within a certain period, for a others - 
certain price. The first defendant, notwithstanding this, sold the farm to 
the second defendant. The plaintiff sued the defendants for performance 
of the contract and rescission of the sale. The first defendant took 
the exception that the contract was ah initio null and void because it 
had not been notarially drawn. Kotze, O.J., delivering judgment, 
said : " The only question which the Court must decide is whether 
the Contract is ab initio null and void under the Volksraad Besluit of 
August the 12th, 1886, Article 1,422. We are of opinion that the 
contract alleged in the summons does not fall under the terms of the 
T.R. Besluit or under the provisions of Article 14 of Law 7 of 1883. 
It is only said that the right to prospect or search for gold, &c, is 
granted to the plantiff, with the further right to purchase the farm 
out and out. This is not a case of a grant of rights to minerals or 
regarding rights to dig (a/stand van rechten op mineralen ofomtrent rechten 
om te dtUen), of which Article 1,422 speaks, not of a grant of a right to 
minerals which are supposed to be present or are actually present on 
any farm as laid down in Article 14 of Law 7 of 1883. AH that is 
granted to the plaintiff is the mere right to search for gold and other 
minerals, and whether these minerals are found or not, the further 
right to purchase the farm. There is no grant or cession of mineral 
rights or rights to minerals, and we are therefore of opinion that the 
exception must be set aside with the costs." — Pearce vs. Olivier and 
others, decided on the 13th of November, 1889, coram Kotze, C. J., 
and De Korte and Ameshoff, JJ. (Barber & Macfadyen's Eeports 
1889-1890, p. 79). 

On the 28th of May, 1887. a certain contract was entered into steyn as. 
between the plaintiff (and others) on one side and the defendant on Bezuidenhout. 
the other, one of the clauses of which contract was as follows : "The 
owners of and parties interested in the half farm Welgegund adjoin- 
ing Oudedorp and transferred to the name of J. P. K. N. Bezuiden- 
hout have agreed as follows : That all rights, profits and privileges, 
arising out of the mineral rights on the said half farm Welgegund, 
shall be divided as follows, &c." 
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The plaintiff sued the defendant to have the agreement drawn up 
notarially in accordance with one of the terms of the agreement. The 
defendant pleaded that the plaintiff was debarred from suing because 
the agreement on which he sued was not notarial in accordance with 
the Volksraad Besluit of the 12th of August 1886. The majority of 
the Court (Kotze, C. J., and De Korte. J.) held that judgment should 
be given for the plaintiff. Kotze, C. J. gave as his reasons (I) that 
the literal interpretation of the abovementioned clause removed the 
contract from the operation of the Yolk sraad Besluit ; (2) that the 
circumstanc s of the case show that in the abovementioned clause 
no grant of mineral rights, but only a division of the privileges and 
proceeds thereof was in the contemplation of the parties ; (3) that 
even if the said clause fell within the terms of the Volksraad Besluit 
still the defendant could not be heard when he attempted to make U6e 
of that Besluit to the prejudice of the plaintiff, for this would be 
equivalent to a fraud on him. The action was brought to compel the 
defendant to comply with the terms of the Volksraad Besluit, by exe- 
cuting a proper notarial agreement as contracted between the parties. 
De Korte, J., based his judgment on the last ground abovementioned. 
Esselen, J., {diss) held that the said clause fell within the terms of the 
Volksrtt ad Besluit. Steyn rs. Bezuidenhout, decided on the 6th March 
1890 (Barber & Macfadyen's Eep. 1889-1890, p. 146.) 

The plaintiff was the owner of a portion of the farm Turffontein in 
the district of Heidelberg. The defendant was the lessee of a certain 
portion of the said portion under three leases, dated 1st November 
1889, 6th November 1890, and 7th October 1892, granted t> him by 
Paul Andries Bas, the predecessor in title of the plaintiff. These 
leases made no mention of mineral rights, which, however, the de- 
fendant maintained he was entitled to. The plaintiff sued for a de- 
claration of rights. The defendant maintained that it was understood 
by the lessor and lessee that the latter should be entitled to the 
mineral rights, and wished to call witnesses to prove this. The Court, 
however, refused to allow any evidence to be brought to vary the 
written leases, and held that as no mention of mineral rights was 
made in the leases, the defendant was not entitled to them. The Law 
(Law 7 of 1883, Article 14 and Volksraad Besluit of 12th August, 
1886. and Article 31 of Law 21 of 1896) requires all leases of mineral 
rights to be notarially drawn and registered, and therefore such leases 
should distinctly mention mineral rights. Turjfontein Estates, Ltd. vs. 
J. E. de Villieis, decided on June 16th 1898, coram Gregoroweki, 
C. J., and Morice and Esser, JJ. Off. Reports, Vol. V., Part 2. 

Mineral contracts (contracts concerning the cession of rights to 
minerals or concerning rights to mine) entered into before the passing 
of Law 20 of 1895 and governed by Volksraad Besolution of 12th 
August 1886, Art. 1422, unless notarially executed and duly registered 
are ah initio void. Until both these conditions have been fulfilled 
there is no vinculum juris between the parties ; there is a locus poeniten- 
tiae for both of them. Either of them has the absolute right to retire 
from the inchoate agreement and he cannot be compelled to take the 
necessary steps to render it valid or complete. 

The doctrine of part performance followed by the English Courts 
in cases under the Statute of Frauds can have no application to con- 
tracts governed by the Volksraad Besolution. Steyn vs. Bezuidenhout 
(Barber and Macfadyen's Beuorts, 1889-1890, p. 146) not followed. 

Jolly vs. Herman's Executors (Tr. L. E. 8. C. 1903, p. 515). 
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MINERALS; CLA.Y NOT A MINERAL. 
In the case of Donovan vs The Turffontein Estate (decided 16th. 
September 1895, Off. Rep., Vol. IL, part 3, p. 298) the question was 
whether the plaintiff was entitled to dig for clay for the purpose of 
making bricks, &c, on a certain piece of ground leased to him by 
agreement on 12th September 1891. Article 7 of the agreement of 
lease gave the lessee the right " tot alle mineralen, edelgesteenten, 
metalen of andere delfstoffen, met het recht om daarvoor te prospec- 
teeren en te delven"; that is, "to all minerals, precious stones, 
metals, or other minerals, with the right to prospect and dig for the 
same." It was held that the word "delfstoffen" must be taken in 
its ordinary sense as understood in South Africa, and that clay was 
not as ordinarily understood a " delfstof," and that therefore the 
plaintiff was not entitled to dig for clay.* 



Donovan t 
The Turf- 
fontein 
Estate. 



MINING OFFICIALS NOT ALLOWED TO DEAL IN CLAIMS. 

Where plaintiff had sued defendants on a contract relating to 
certain gold claims, and an exception taken by them to the summons 
on the ground that plaintiff being State Mining Engineer was dis- 
qualified by Article 29 of Law 18 of 1892, from suing on such a con- 
tract, was upheld by the Court, and plaintiff then petitioned the 
Volksraad which, accepting the decision of the Court, removed the 
disability for the purposes of this particular action by passing a reso- 
lution granting him dispensation from the provisions of the said 
Article 29 : — Held, that it was competent for the Volksraad to pass 
such a res dution, and that provided it was in order, the Court was 
bound to give effect to it. Held, further that the merits of the case 
had not been touched upon in the first exception and plaintiff could 
therefore institute the action afresh now that the disability had been 
removed. Joseph Klimke vs. Ludwig Pogge, Frans Zboril and Herman 
Seelig ; C.L.J. , Vol. XI, p. 65, decided 13th November 1893, coram 
Kotze, C.J., and Joiissen and Morice, J J. 

Article 29 of Law 18 of 1892 corresponds with Article 21 of Law 
15 of 1898. 

The resolution of the Volksraad referred to is First Volksraad 
Besluit of the 8th of August, 1893, Article 1,029. 

PEGGING WITHOUT LICENCES. 

Digging for gold without a licence renders the digger a trespasser 
under the Gold Law of 1875. 

By virtue of the Volksraad Eesolution of 11th June 1883, Article 
269, no one can dig for gold on private property without the consent 
of the owner or concessionaire. Cohen Goldschmidt 8f Co. vs. Stanley 
and Tate (Eotze's Reports, 1881-1884, page 133), decided on the 28th of 
February 1884, coram Kotze, C. J., and Burgers and Brand, JJ. 

On the 13th January, 1888, it was decided that a person could peg 
off claims and then get licences. Madeline Reef Syndicate vs. Coetzee 
*nd others (C.L.J., Vol. V.,p. 16; Official Reports 1., I, pp. 134, 135: 
Kotze and Barber's Reports, p 206). 

The law was altered by Law 9 of 1888, Article 30, which imposed a 
penalty for pegging off claims without a licence 

* This decision was fallowed in the case of B, ink and P,.He,ies Coy. vs. Bigistrar of Seeds 
(T.L H. Supreme Court, 19 3, p. 4!3). In the cise of Marshall vs. Registrar of Mining Rights 
it was held toat flre-dau is a mineral within ihe meaning of Law No. 14 if 1897, art. 2. 
( Oecided 31st A'izust, ISO', by Saith, J.) 
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On the 20th of February 1893, it was decided that if a person pegs 
claims without licences and then obtains licences, before anyone else 
with licences pegs the same ground, he will have a good title to the 
claims notwithstanding Article 70 of Law 18 of 1892 (which corres- 
ponds with Article 145 of Law 15 of 1898). Humphreys vs. The Claim 
Inspector of Heidelberg and Symons and Lys {Official Reports, 1., I, pp. 
134, 135). 

A person who pegged claims without licence always ran the risk of 
somebody else with licences pegging the same ground before he could 
obtain his licences, as in the case of Blomfield vs. Mining Commissioner 
of Johannesburg and F- J. Be%uidenhoutjun. (Official Reports, 1., I. p. 132), 
decided on the 17th of March, 1894, coram Kotze, C. J. and Jorissen 
and Morice, JT. There the plaintiff and defendant pegged off the 
same piece of ground as claims without' licences, the plaintiff's 
pegging being prior to the defendants. The defendant then obtained 
licences and re-tapped his pegs before the plaintiff could do so. It 
was held that the defendant had a better title than the plaintiff. 
Article 70 of Law 14 of 1894, which corresponds with Article 145 of 
Law 15 of 1898, enacted: — "Moreover such pegging off shall be 
considered as unlawful, shall not be recognised, and shall entail no 
right whatever." It would seem therefore, that as the law now 
stands, if a person pegged off claims without licences, and then 
obtained licences, before any other person with licences pegged the 
same ground, he would not acquire any title to the ground 
unless he was the first to beg it after obtaining licences. It was 
not necessary that a person pegging off claims should have his licences 
with him. If his representative took out the licences and he pegged 
simultaneously, his pegging was good, though he were miles away 
from his representative. But Article 35 (4th paragraph) of Law 15 
of 1898, enacts, " No person shall have the right to peg off claims 
before he or his representative is present, with his licences, on the 
ground which he wishes to peg off." This provision was first 
introduced by Article 39 of Law 21 of 1896. 



PEGGING CLAIMS BELONGING TO OTHERS. 

The word moedwillig is equivalent <o malo animo. Charlton vs. The 
State (C. L. J. Vol. XL, p. 291 : Off. Rep. Vol. I., parti, page 45), 
decided on the 3rd August 1894 coram Kotze, C. J. and Ameshoff 
and Morice, JJ., Sylvester vs. The State (Official Reports, 1, 2, p. 48), 
decided on the 4th June 1894, coram Kotze, C. J. and Jorissen and 
Morice, J J. 

On February 3rd and 4th 1897, Ignatius P. Ferreira and J. Pippin 
were indicted in the Circuit Court at Johannesburg for contravention 
of Article 146 of Law 19 of 1895 in that they had on September 26th 
1896, on the farms Turffontein and Doornfontein, unlawfully and 
maliciously pegged 382 claims, the property of various persons and 
companies named. The jury found that there was no evidence of 
moedwilligheid (malice) as the accused were under the bona fide im- 
pression that the claims were not lawfully held, and therefore that the 
ground was peggable. They therefore acquitted the accused. State 
«>*. Ferreira and Pippin, decided on February 3rd and 4th 1897, coram 
Morice J. and a jury. 

N.B. — The accused had about a month previously been fined £10 
each for pegging claims without licences, under Article 153 of Law 19 
of 1895. 
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Where a person pegs off claims belonging to another person in 
terms of Article 142 of Law 21 of 1896, it is no defence to say that 
the pegs used were not of the size prescribed by Article 82 of the 
same law. The question to be considered is, what was the intention 
of the person in driving in the pegs ? The State vs. Max Levi, decided 
on May 2nd 1898, coram Gregorowski 0. J. and Jorissen and Eeitz, 
JJ. {Of. Itep. Vol, V part 2). 



The State vt 
Max Levi. 



PEGGING; OENTEE AND CORNER PEGS. 

The plaintiff syndicate alleged that Alfred Berriman q.q., the 
Berrimau Syndicate on the 21st December 1894, took out 100 licences 
and pegged off 100 claims on Block B, on the farm Draaikraal, 
district Heidelberg, and renewed the licences till the 21st of September 
1895. Further that on the 2 1st of February 1895, he took out 115 
licences, and on the 4th of March, pegged off 115 claims on another 
portion of the same Block B, and renewed the licences till the 15th of 
September 1895. That in March 1895, Simpson, the defendant, 
lodged a protest against the numbering of the said claims. That 
thereupon the Mining Commissioner refused to allow the claims to be 
numbered, and in September refused the renewal of the licences. 

The defendant alleged that on the 18th of February 1895, he took 
out 100 licences and pegged the ground which the plaintiff alleged 
Berriman pegged in December 1894, and that he still held the claims. 
That Berriman did not properly peg the ground in December 

1894, because he erected corner beacons only, and that the plaintiff 
fraudulently held about 200 claims (viz., the whole of Block B) under 
only 100 licences. The 115 claims were not in dispute. 

Tne Court found that Berriman pegged only 100 claims in December 
1894 ; that he put in only one centre peg for each claim and did not 
put in the corner pegs as required by Law, and that in February in 

1895, he placed an iron sign board at each corner of the block of 100 
claims. It held that the provision of Article 63, of Law 14 of 1894, 
with regard to two centre pegs was unintelligible and that the 
plaintiff had sufficiently complied with the law. Further, that as the 
plaintiff had made a trench round the block of 100 claims there could 
be no doubt as to their exact situation, and that therefore the 
non-compliance with the provision of Article 63, with regard to corner 
pegs within seven days, was not fatal. Further, that the defendant 
was a "jumper," and that in a dispute between a "jumper" and a 
bona fide pegger, the Court would not lightly deprive the latter of his 
claims on a mere informality, seeing that the law does not say that 
such informality shall entail forfeiture. 

Judgment was therefore given in favour of the plaintiff for the 
100 claims in dispute with costs. Berriman Syndicate vs. Simpson, 
decided on the 4th of September 1896, coram Kotze, C. J., and 
Ameshoff and Gregorowski, JJ. ( Off. Rep. Vol. Ill, p. 191 - C.L.J. 
Vol. XIII., p 300). 



Beirimar. 
.Syndicate 
vs. Simpson. 



PEGGING; POWERS OF ATTORNEY TO PEG. 

An error in amalgamating i e. a bona fide mistake made with the Madeline Reef 

advice of the Mining Commissioner in amalgamating thirty-six claims £^f ft e n ^- 

in three blocks of twelve each, for which the same twelve names were others 
used in each case, whereas there were thirty-six powers of attorney, 
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did not deprive the syndicate of its right. Madeline Reef Syndicate vs. 
Coetzee and others (C.L J., Vol. V. p 16: Official Reports, I. 1, pp. 
134, 135 ; Kotze and Barber's Reports, p. 206 decided on th« 13th. of 
January 1888, coram Kotzq, C. J , and Esselen and Jorissen, JJ.) 

If the powers of attorney by virtue of which a man obtains licences 
to peg off claims are false, the licences are invalid and the pegging 
gives no title. It was proved that the powers of attorney relied on 
by the defendant Croft were not signed in the presence of the wit- 
nesses and that some had not been signed by the alleged principals at 
all. Held, that the licences granted to Croft were invalid and that he 
had no title to the claims. The powers of attorney ought to be signed 
by the principals in ihe presence of the witnesses, or the principals 
ought to acknowledge their signatures to the witnesses. Nigel Coy. 
vs. Croft and the Beatrice Syndicate, decided on the 12th of April 1890, 
coram Esf elen, De Korte and Ameshoff, JJ, (Barber and Macfadyen's 
Report 1889— 1890— p. 161.) 

Where, in pegging off claims, a certain number of them are pegged 
off under invalid powers of attorney, and a third person, hearing of 
this, pegs off afresh a number of such claims equal to the number of 
the invalid powers, the court will not grant such second pegger a rule 
nisi preventing the first pegger from alienating the claims [egged off 
afresh, on which licence moneys are being regularly paid by the latter, 
pending an action for declaration of rights unless he can show that 
the claims thus pegged off again by him are precisely those which 
were originally pegged off und er the faulty powers. Sylvester vs. 
Jacobs (Official Reports, 1. 2, p. 20,) decided on the 26th Apnl t 1894, 
coram Ameshoff J. 



PEGGING BETWEEN SUNSET AND SUNRISE. 

The plaintiff alleged that the defendant pegged off certain claims 
between sunsbt and sunrise, and that he, believing the defendant to 
have no legal title, pegged off the claims on a subsequent date. The 
Court granted absolution from the instance. Tinling vs. Lanj decided 
on the 26ih of November 1895, coram Ameshoff, Jorissen and Morice 
JJ. (unreported.) 



Curtis N.O- 
rs. the Mining 
Commissioner 
of Johannes- 
burg and the 
Johannesburg 
Township Co. 



PEGGING ; GROUND NOT OPEN TO. 

On the 12th June, 1891, J. S. Curtis bought 78 prospecting claims 
on Tuiffontein from a certain Rautenbach. On the 18th-Junethe 
Secretary of the Village Main Reef G. M. Co., on behalf of which 
Curtis had acquired the claims, applied to the Mining Commissioner 
of Johannesburg, for digger's licences for the said claims. On the 
refusal of the Mining Commissioner to grant digger's licences, the 
Secretary applied for ihe renewal of the prospecting licences. This 
request was also refused. Thereupon Curtis, in his capacity as 
Managing Director of the said Company, made an application to the 
Court to compel the Mining Commissioner to renew the.licences, main- 
taining that the Main Reef ran through the ground in dispute, and 
that such ground was proclaimed ground. The Mining Commissioner 
alleged that he refused to renew the licences because in consequence 
of a contract between the Government and the Deep Level Developing 
and Mining Township Syndicate, dated the 29th October 1889, the 
ground had been reserved for a township. 
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A rule nisi having been granted, the Court (Kotze, 0. J., and 
Jorissen, J.) refused to confirm it. Kotze, 0. J., said : "The Court 
is of opinion that the rule nisi must be set aside. Assuming that the 
Mining Commissioner can be ordered under certain circumstances to 
renew prospecting licences, or to change them into dig- 
ger's licences, such circumstances are not present here. Under Art. 
67 of Law 8 of 1889, the Government has the right to grant stands 
provided it be not on gold bearing ground. It is here disputed, and 
it is not known whether the ground is gold bearing or not. Moreover 
the Government has the power to grant a piece of ground larger in 
extent than the size of a stand, and that under one licence. Of this 
right the Government has made use, and there is nothing to show 
that it has here made an unfair use of this power. More especially 
is this so because the respondent was, and is, in possession, and the 
applicant was warned of this fact, and notwithstanding this went and 
pegged off, well knowing that months before the ground had been 
granted to the respondent. The respondent is entitled to the costs." 
Curtis N 0. vs. The Mining Commissioner of Johannesburg and the Johan- 
nesburg Township Company, decided on the 12th of August 1891. 
(Barber & Macfadyeu's Report 1891-1892, p. 128.) 

In the case of Thi Wikoatersrand Q. M. Co., Ltd. vs R. Young, 
decided 12th January 1893, coram Kotze, C. J., and De Korte and 
Morice, JJ., it was held that where the plaintiffs with the know- 
ledge and tacit consent of the Government had for four years occupied 
a portion of ground proclaimed a public gold-digging outside but in 
the vicinity of their " mijnpacht," and had erected buildings thereon 
and laid a tramway for the better working of their mine and battery, 
such portion of ground was not open ground, and no third party was 
entitled to peg off the portion of ground so occupied under prospec- 
tors' licences, or otherwise interfere with plaintiffs' occupation. 
(C. Z.J, Vol X.,p. 76) 

On the 21st August, 1889, Sehweizer entered into aa agreement 
with Bezuidenhout, the owner of the farm Turffontein, by which he 
obtained the right to lay out a township on the ground then held by 
him under prospecting licences provided he could get the consent of 
the Government. Oa the 21st S sptember 1889, the Givernmbnt gave 
its consent, whereupon the township was laid out. Sehweizer ceded 
all his rights to the Rand Exploring Syndicate on the 7th December 
1891. The plaintiff considered that a certain portion of the ground 
included in the towns nip by Sehweizer was wrongly so included, on 
the ground that it was not held by Sehweizer under prospecting 
licences at the date of his c intract with Bezuidenhout, and that con- 
sequently it was still open ground, and on the second February 1892, 
applied for 18 licences to peg it. Licences being refused, he pegged 
the ground without them, and institued this action to compel the 
Mining Oonmissioner to issue licences and for a declaration of rights. 
Held, that the ground in dispute fell within Schweizer's township as 
• laid out by him, and even if it had been pegged by third parties 
before Sehweizer pegged it, that might give rise to a question between 
Sehweizer and such third parties, but that it could not affect the 
plaintiff, The plaintiff had not proved that the ground wis open and 
that he was entitled to licences, and absolution from the instance was 
therefore given with cos's. Hare vs. Mining Commissioner of Johannes- 
burg, and the Rand Exploring Syndicate {Q.L.J. Vol. XIV. p. 144), 
decided on November 7th 1896, coram Kotze C. J. and Ameshoff and 
Gregorowski, JJ. 
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The defendant and twelve others were each entitled to one undivided 
thirteenth share of the farm Rooikop, Boksburg Goldfields. On the 
23rd February 1893 the defendant applied to the Governmont for a 
grant ©f a portion of one thirteenth share of the said farm, he being 
empowered by the other twelve joint owners to make the application. 
The Government granted the portion applied for under Section 60, 
Sub-section 4 of Law 18 of 1892 for the purpose of cultivation. A 
notice to this effect was published in the Staatscourant of the 5th 
April 1893. The defendant fenced in the ground granted to him, and 
planted trees. On the 5th September 1895, the plaintiff pegged forty 
claims on the abovementioned ground, but the Mining Commissioner 
refused to renew the licences in October. In an action instituted by 
the plaintiff for declaration of rights as to the claims the Court held 
that the Government had the power to grant the ground in question 
to the defendant, and that the plaintiff had no right to peg it off, he 
not having shown that it was gold bearing. Cooper vs. Van der 
Westhuizen decidf d on the 11th November 1896, coram Ameshoff, 
Morice and Gregorowski, J J. 

The petitioner, on July 7th 1893, pegged off 100 claims on the 
Government portion of the farm Braamfontein, which had been pro- 
claimed on June 5th, 1888 ; and on October 25th 1893, he pegged off 
200 claims on the same portion of ground. On both occasions he 
tendered money for licences, which however, the Mining Commissioner 
refused to grant to him on the ground that he had on June 22nd 1889, 
received a telegram from the State Secretary ordering him not to issue 
any more licences on Braamfontein, of which notice was given in the 
Mining Argus of February 3rd 1890. 

The petitioner took no steps to compel the Mining Commissioner to 
issue the licences. On July 22nd 1895, a proclamation was issued 
withdrawing the proclamation of June 5th 1888, the withdrawal to 
date from August 24ih 1895. On December 23rd, 1895, the petitioner, 
for the first time, sent a written demand to the Mining Commissioner 
for licences, and on the latter's refusal to grant them, he applied for a 
mandamus : — Held, that assuming that the petitioner was entitled to 
licences at the time of his pegging, he was not entitled at the time of 
his application to a mandamus compelling the Mining Commissioner to 
issue them, as he had taken no steps for more than two years to 
secure his rights, and must therefore be considered to have acquiesced 
in the refusal of the Mining Commissioner. Held, further that a 
proclamation of the State President can be withdrawn only by a 
similar proclamation, and not by a notice in an ordinary newspaper, 
or by private instructions from the State Secretary. Louw vs. the 
Mining Commissioner of Johannesburg {C.L.J., vol. XIV, p. 173; Offic. 
Reports vol. III., p. 267), decided on November 21st 1896, oorim, Kotze 
C.J. and Morice and Gregorowski JJ. 

On the 1st July 1893, the plaintiff obtained licences and pegged off 
the greater part of the township of Boksburg, including the Boksburg 
dam, as claims. The Mining Commissioner refused to renew the 
licences on the ground that prospecting and digging on the locality 
in question had been expressly forbidden by him in a notice published 
on the 28th March 1892, by virtue of powers vested in him by Art. 
28 of Law 10 of 1891. Held, by the full Court, in an action 
instituted by the plaintiff for renewal of licences, that the Mining 
Commissioner, who must be considered to have acted on the 
instructions of the Government, had rightly refused to renew claim 
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licences for such pieces of ground as had been surveyed for stands, 
streets, roads or public squares. Held by the majority of the Court 
(Morice J. diss), that the Mining Commissioner had rightly refused 
to renew claim licences for the dam, which was necessary for the 
health of the population of the township. The Mining Commissioner 
was therefore ordered to renew licences only for such pieces of ground 
as had not been surveyed for stands, streets, roads, or public squares, 
or laid out for the Boksburg dam. No order was made as to costs. 
Weyland vs The Mining Commissioner of Boksburg, decided on February 
23rd 1897, coram Kotze, C. J., and Jorissen and Morice, JJ. 
C. L. J. Vol. XV, p. 209 ; Off. Eep. IV. p. 137. 

The farm Randjeslaagte was proclaimed in October 1886. In April Sanitary 
1897 a certain Hockley obtained a Rule Nisi calling upon the Mining Johannesburg 
Commissioner of Johannesburg to sho * cause why he should not vi- Hockley. 
issue to Hockley ten prospecting licences to peg off claims upon 
a certain portion of the said farm. This Rule Nisi was confirmed in 
May without opposition, the reason why the confirmation was not 
opposed being that the Rule Nisi was mislaid in the office of the Head 
of the Mining Department. The Government failed to get the final 
order set aside. Thereupon the Sanitary Board applied to have it set 
aside, the Board not having been a party to the original application. 
It was alleged that the ground pegged by Hockley under the licences 
obtained in accordance with the order of the Court had always formed 
a part of the town of Johannesburg, and as such fell within the 
jurisdiction of the Sanitary Board : that it was surrounded by houses 
andthattrees had been planted on it, and that in June 1893, the Govern- 
ment had instructed the Mining Commissioner that it might be used 
as a park, but as nothing else. It was for these reasons that the 
Mining Commissioner had in the first instance refused to issue licences 
to Hockley. The Court set aside the order granted in May to 
Hockley by the Judge in Chambers. In the course of the judgment 
Kotze, C. J., remarked :—" Article 60 of Law 18 of 1892, lays down 
how a public gold-field may be closed or de-proclaimed. Article 28 
gives the Mining Commissioner the power to define where no 
prospecting shall be carried on, and it- empowers him to prevent 
prospecting on such places, inter alia, as the Government shall from 
time to time give him instructions about. Now Article 60 and Article 
28, are not inconsistent with one another, because when prospecting 
is prevented in accordance with Article 28, it does not follow that the 
ground becomes closed or de -proclaimed. It does not lose the character 
of proclaimed ground, although prospecting may not be carried on 
there. It is not necessary that the Government should give the 
instructions referred to on the proclamation of the farm. They may be 
given at any time after the proclamation. Nor is it necessary that 
they should be published in the Staatscourant, as long as they are 
given to the Mining Commissioner. If the Mining Commissioner acts 
on such instructions and prohibits prospecting he is perfectly within 
his rights. In this case, he, acting on the instructions of the 
Government, prohibited pegging on the ground in dispute, and he 
was justified in refusing to issue licences to Hockley. Sanitary Board 
of Johannesburg vs. Hockley, decided on June 23rd, 1897, coram Kotze, 
C. J., and Morice and Esser, JJ. Official Reports, Vol. IV, 

part II. 

The Government portion of the farm Braamfontein was, by pro- 
clamation of the State President, dated June 5th 1888, thrown open 

H 
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or rendered available to prospectors. On July 22nd, 1895, a second 
proclamation was duly issued by which the said portion of Braam- 
fontein was closed to prospectors from August 24th 1895. On August 
15th 1895, a certain George applied to the Mining Commissioner of 
Johannesburg for prospecting licences to peg 800 claims on the said 
portion of Braamfontein. The application was refused, whereupon 
George pegged 800 claims on August 16th, without licences, and 
applied to the Court for a mandamus to compel the Mining Commis- 
sioner to issue the licences sought. From the answering affidavit of 
the Mining Commissioner it appeared that a notice had been published 
in the Mining Argus on February 1st 1890, by the then Mining Commis- 
sioner to the effect that the Government had decided that no further 
prospecting licences should be issued on the Government portion of 
Braamfontein, and that the ground had subsequently been given out 
for various purposes on the instructions of the Government. Ameshoff, 
J., refused the application for a mandamus, chiefly on the ground that 
Braamfontein had merely been thrown open or rendered available to 
prospectors and had not been proclaimed as a prospecting field and 
that therefore the Government could at any time and. in any manner 
withdraw its permission to prospect. George appealed to the full 
Court. The appeal was dismissed, but the judges on appeal dissented 
from the reasons given by Ameshoff, J., and held that the Mining 
Commissioner was justified in refusing to issue licences to George 
because he had in 1890, received instructions from the Government 
not to issue any further licences on the said portion of Braamfontein. 
There is no difference between ground rendered available to pro- 
spectors [poor zoehers beschihbaar gesteld) and ground proclaimed as a 
prospecting field (ah prospecteer veld geproclameerd), and claims may be 
pegged off on such ground in che ordinary way. Georye vs. Leyds N. 0. 
and the Mining Commissioner of Johannesburg, decided on July 2nd 
1897, coram Kotze, C.J., and Morice and Gregorowski, JJ., (V.L.J., 
vol. XIV., p. 304 ; Official Reports, vol. IV. part 3, p. 261.) 

Where a company has no certificate of bezitrecht for its claims, but 
has been for years in possession of them, and a person pegs off the 
ground on which these claims are situated maintaining that it has 
never been pegged off by the company or its predecessors, the Court 
will not set aside the company's title unless the strongest and most 
convincing evidence is produced to show that no such pegging had 
actually taken place. 

Retief vs. New Modderfontein G.M. Coy. Ltd., decided on June 28th 
1899, coram Gregorowski C.J. and Morice and Van Leeuwen, JJ. 



Nicolls vs. 
Leyds N.O. 



Van Diggelen 
vs. Leyds 
N.O. 



PEGGING; GEOUND OPEN TO. 

Article 28 of Law 18 of 1892 does not give the Mining Com- 
missioner of Johannesburg the right to refuse to issue licences to peg 
off claims on portion of a proclaimed area within his jurisdiction on 
the ground that he wished to reserve the said ground for stands in 
view of the probable extension of Johannesburg. — J. Nicolls vs. W. J. 
Leyds N. O. C. L. J., Vol. X, p. 337 ; Hertzog's Eeports translated by 
Leonard, p. 150 ; decided 13th July, 1893 coram Kotze, C. J. De Korte 
and Ameshoff, JJ. 

In 1889 a portion of the proclaimed farm Doornfontein was given to 
Fawcus by the Government for the purposes of a township, and notice 
given thereof in the Staatscourant. In November 1891, the agree- 
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ment between the Government and Fawcus was cancelled and the 
cancellation duly notified in the Staatscourant of the 25th of 
November 1891. On the 27th of November 1891, the plaintiff 
pegged off certain claims on the above mentioned portion. In 
December 1891 the Mining Commissioner refused to renew the 
licences for these claims. Held, in an action for damages for wrong- 
ful refusal, that the plaintiff was entitled to a renewal of his licences. 
Held further that when the Mining Commissioner definitely refuses 
to renew licences it is unnecessary to tender powers oE attorney &c. 
Held further that when a proclaimed area is closed by proclamation 
or notice in the Staatscourant, the same means (i.e. proclamation or 
notice in the Staatscourant) ough*; to be adopted, when it is again 
thrown open to diggers. Van Biggelen vs. Leyds N.O., decided on 
the 13th April 1895, coram De ELorte, Jorissen and Morice, JJ. 

In the case of Eloff vs. Br. Leyds, N.O., decided by Kotze C. J., Eloff w. Dr. 
in Chambers on the 29th November 1895, Off. Rep. Vol. 2 p. 393, the Le y dsN0 - 
applicant (Eloff) alleged in his petition that a proclamation dated the 
5th of June 1 888 was published in the Staatscourant of the 13th of 
June 1888 by which a ceitain portion of Braamfontein in the district 
of Heidelberg was thrown open to prospectors ; that on the 22nd of July, 
1895, a proclamation was issued to the effect that the abovementioned 
ground would be closed from the 24th of August 1895 ; that on the 
16th of August 1895 and therefore before the closing took place, he 
applied for licences to peg off certain claims on the said ground, and 
that the Mining Commissioner of Johannesburg refused to issue the 
licences, notwithstanding the fact that everything necessary had been 
done according to law ; that he (the applicant) thereupon pegged off 
the claims which on being surveyed, were found to be 90 in number. 
He therefore asked for an order to compel the Mining Commissioner 
to issue the licences. 

The Mining Commissioner answered that on the 22nd of June 1889, 
he received a telegram from the State Secretary ordering him to issue 
no further licences on Braamfontein and that on the 3rd of February 
1890 notice was given in The Mining Argus that no further licences 
would be issued on the said ground, and that therefore when the 
applicant pegged in August 1895, the ground was not open ground. 

Kotze C. J. delivered the following judgment : 

" The Court is of opinion that a proclamation published in the 
Staatscourant can only be withdrawn by a later proclamation (with a 
reservation of rights already acquired) unless the law prescribes other- 
wise in any particular case. The instructions from the Government 
and the notice published by the Mining Commissioner in the Mining 
Argus cannot therefore set aside the proclamation of 1888. The later 
proclamation of the 22nd of July 1895, first came into force on the 
24th of August 1895, therefore before the 24th August a person 
could make application for and obtain prospecting licences according 
to law. The applicant is entitled to prospecting licences for 90 claims. 
The Court must consider the application and deal with it nunc pro tunc. 
The Mining Commissioner is ordered to issue the licences and 
applicant is entitled to his costs." 

In the Staatscourant of June 19th 1895 a proclamation, dated June Brown v, 
18th, by the State President, appeared, in which it was declared that L "^ 3 *•"■ 
from July the 19th 1895, the eastern portion of the farm Witfontein 
was in terms of Article 5 of Law 14 of 1894, proclaimed as a public 
digging. On the morning of July 19th the plaintiff duly applied for 
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licences for 1,200 claims on the proclaimed portion of Witfontein. 
The licences were refused, the Mining Commissioner having received 
a telegram from the Minister of Mines, stating that the above-men- 
tioned proclamation had by a resolution of the Executive Council, of the 
18th of July, been temporarily withdrawn. The plaintiff therefore 
pegged off 1,200 claims without licences. On July 20th 1895, a pro- 
clamation appeared which provisionally suspended the operation 
of the proclamation of June 18th. On July 26th the Second Volksraad 
by Resolution, approved of the action of the Government, and declared 
that no one deeming himself to be injured by the second proclamation 
should be entitled to compensation, and that all pegging on the farm 
was unlawful, and that no licences should be issued. On July 31st 
the Second Volksraad, by Resolution, authorised the Government to- 
postpone the proclamation of the farm. These Resolutions of the 
Second Volksraad were received as n >tice by the First Volksraad. 

The plaintiff instituted action for a declaration that he was entitled 
to licences for the 1,200 claims, or £32, 400 damages. 

Held, (Morice J. diss.) that the proclamation of June 19th had 
begun to take effect, and the eastern portion of Witfontein had be- 
come a public goldfield on the morning of July 19th and that the pro- 
clamation of July 18th having been published for the first time on 
July 20th was too late to withdraw the previous one. The farm 
having been duly proclaimed a public digging, could be closed only 
in the manner prescribed by Article 59 of Law 14 of 1894, and Article 
59 of law 14 of 1894 could be altered only by a subsequent law. 

A Resolution of the Volksraad has, according to the Grondwet, not 
the force of law. Article 32 of Law 4 of 1 890 as interpreted by the 
Attorney-General, was contrary to the Grondwet, and could not be 
enforced by the Court in this case. 

The plaintiff was therefore entitled to the 1,200 licences sought. 

By the same proclamation of June 18th 1895, whereby the farm 
Witfontein was set open, the farm Luipaards Vlei was also proclaimed 
a public digging, with this difference however, that Luipaards Vlei 
was only set open from the 22nd July 1895. The plaintiff under the 
same circumstances as above-mentioned, pegged off 800 claims on 
Luipaards Vlei on the morning of July 22nd, and in the same way 
sued for licences or damages. 

Held, that on July 22nd Luipaards Vlei did not become a public 
goldfield, because the suspending proclamation published on Jujy 
20th was published before the setting open of the farm had begun to 
take effect, and that therefore the plaintiff was not entitled to the 800 
licences claimed. 

Semble, there is not always a clear distinction between the meaning 
of the word " proclaim " and the meaning of the words " set open" 
as used in the Gold Law, they sometimes being used to convey the 
same idea. Brownvs. Leyds If. 0. (C.L.J, vol. XIV,p. 71; Offic. Reports 
vol. IV, part 1), decided on January 22nd 1897, coram Kotze C.J. 
and Ameshoff and Morice, JJ. 



Chums 
Syndicate 
vs. BaDd 
Exploring 
Syndicate. 



PEGGING ; RIGHTS OF PRIOR PEGGER. 

The defendant Syndicate sent in a diagram of claims to the Sur- 
veyor-General for his approval in accordance with the Gold Law. 
The plaintiff Syndicate filed a protest alleging that the said diagram 
comprised more than the defendant was entitled to, in that it included 
16 claims belonging to it (the plaintiff). Held, that the plaintiff had 
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not succeeded in making good its protest, and that the defendant had 
a better title to the said claims, inasmuch as it had pegged the claims 
in February 1892, while the plaintiff had pegged only in July 1892. 
Chum* Syndicate vs. The Rand Exploring Syndicate (V.L.J. , Vol. XIII, 
p. 165), decided on the 7th of February, 1896 coram De Korte and 
Ameshoff, JJ. 

The plaintiff alleged that the defendant had been in lawful posses- Waiggowski 
sion of certain claims under the Gold Law. That he had omitted to m - Wurzburg. 
renew the licences on the due day, in consequence of which the claims 
lapsed to the Government. That during the three following months 
the claims had not been given back to him, and that during the 
fourth month they had not been sold by public auction, in conse- 
quence of which they became open ground according to the Gold Law 
(19 of 1895, Article 89). That thereupon the plaintiff pegged the 
claims according to law. That the defendant laid claim to them, and 
that therefore the plaintiff asked for a declaration of rights. The 
plaintiff mentioned all the different dates. The defendant alleged 
that the ground was not opea ground when the plaintiff pegged, as 
he had pegged it before the plaintiff. He did not, however, mention 
the date of his pegging. The plaintiff therefore excepted that the 
date of the defendant's alleged pegging ought to have been men- 
tioned. Held that the exception was good. If the defendant had 
simply pleaded a general denial, he would have been acting correctly. 
But having set up a title by pegging in opposition to the plaintiff's 
title, he was bound to be as exact in stating the material facts 
on which he based his claim as the plaintiff was. Waiggowski vs. 
Wurzburg, decided on the 4th November 1896, coram Morice and 
Gregorowski, JJ. 

The defendant in the above case of Waiggowski vs. Wurzburg then Waiggowski 
amended his plea, and alleged that he pegged off the ground on the vs - Wurzburg. 
11th May 1896. At the ensuing trial the plaintiff proved that the 
ground became open on the 9th May, and that he pegged it off on 
the 21st and 26th. He also proved that the only pegs which were on 
the ground at the time of his pegging were pegs bearing the date of 
the 1st May, on which date the ground was not open. The defendant 
alleged that he pegged the ground on the 1st May, and then re-tapped 
his pegs on the 1 1th. The only corroborative evidence as to the re- 
tapping was that of the driver of the cart which took him out to the 
farm. The Court held that the onus of proving that the pegs put 
in on the 1st May were re-tapped on the 11th May rested on the 
defendant, and that he had failed to prove this, and that therefore 
the plaintiff having proved his pegging on the 21st and 26th, was 
entitled to judgment with the costs. Waiggowski vs. Wur%burg, de- 
cided on the 26th November 1896, coram Kotze, 0. J. and Ameshoff 
and Gregorowski, JJ. 

On September 25th 1895, Eautenbach pegged 15 claims on the farm McWilliams 
Turffontein without licences. He then applied for licences but the «f- Mining 
Mining Commissioner refused to issue them, whereupon he instituted o£ j hannes- 
an action against the Mining Commissioner and the Goldfields Deep burg and 
Limited. Judgment was given on April 27th, and he was declared others. 
entitled to the ground in dispute for the purpose of pegging it, and 
the Mining Commissioner was ordered to issue licences to him. On 
April 30th 1896, licences were issued to him, and he again pegged the 
ground. In the meantime Mc Williams had, on January 30th 1897, 
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Developing 

Syndicate 

Limited vs. 

Rand 

Exploring 

Syndicate 

Limited. 



applied for and obtained 66 licences and pegged 66 claims, including 
the 1 5 claims in dispute. The Mining Commissioner refused to renew 
the licences for these 1 5 claims, whereupon Mc Williams decided t» 
institute an action against the Mining Commissioner and Rautenbach 
for a declaration of rights and applied for an interdict to restrain the 
alienation of the said claims pending action. It was held that the 
mere fact that there was an action pending between Rautenbach and 
the Mining Commissioner at the time McWilliams pegged did not 
close the ground, and did not prevent him from pegging, and that as 
he had pegged the ground under the licences while it was still open he 
had established a prima facie title to it. An interdict was therefore 
granted against Rautenbach and the Mining Commissioner restraining 
the alienation of the claims pending action to be instituted within 14 
days by McWilliams for a declaration of rights. Costs to be costs in 
the cause. Mc Williams vs. the Mining Commissioner of Johannesburg and! 
others, decided on July 6th 1897, coram Esser J., in Camera. 

Where the Stanley Developing Syndicate Limited sued the Band 
Exploring Syndicate limited for a declaration of rights with regard 
to certain four specified claims which had been pegged off in June 
1889, by the predecessor in title of the plaintiff, it was held that it 
was no defence to the summons to say that the said claims had been 
pegged off before the said date by a third party, viz., the Chumleigh 
Syndicate, and, further, that the defendant had failed to prove any 
cession from the Chumleigh Syndicate. Judgment was therefore given 
in favour of the plaintiff with costs. Stanley Developing Syndicate 
Limited vs. Rand Exploring Syndicate Limited, decided on April 25th 
1898, coram Grpgorowski C.J. and Esser and Reitz, JJ. {Off. 
Vol V, parti) 



Chumleigh 
Syndicate vs. 
the State and 
Rand 
Exploring 
Syndicate. 

Doyle vs. 
Leyds N.O. 
and the Rand 
Exploring 
yndicate. 



, Howse ft. 
' Middeldorf 

and the 

Mining 

Commissioner 

Of Boksburg. 



PLEADING; ANNEXURES TO SUMMONS. 

When damages are claimed on the ground of the refusal to issue 
licences for ceded claims, the deed of cession must be attached to the 
summons. Chumleigh Syndicate is The State and Rand Exploring 
Syndicae (Official Reports, 1, 1, d. 45), decided on the 2nd of February 
1894, coram Kotze C.J. and Ameshoff and Morice, JJ. 

In an action for renewal of licences for certain claims the defendant 
excepted to the summons on the ground that the diagram attached 
to it was vague and did not indicate the exact position of the claims. 
It was held that it was not necessary to attach a diagram to the sum- 
mons at all, but even if it were necessary the diagram attached was 
sufficiently clear. Boyle vs. Leyds N. 0. and the Rand Exploring Syndicate 
and Nonpareil Syndicate vs, Leyds JV.O. and the Rand Exploring 
Syndicate, decided on the 6th August 1895, coram Kotze C.J. and 
Jorissen J (unreported). 



PLEADING; FRAUD. 

The plaintiff alleged in his summons that the faim Vogelfontein 
was proclaimed in the year 1887. That on the 25th of July 1895, he 
applied for 20 licences to peg off claims on a certain portion of the 
farm. That the licences were refused him by the Responsible Clerk, 
whereupon he pegged the ground without licences. That on the 5th 
of August he applied again to the Mining Commissioner for licences 
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and that the Mining Commissioner refused to issue them on the ground 
that the locality in question had been reserved for a Kaffir location. 
That notwithstanding this, on the 23rd of August the Mining Com- 
missioner; in fraud of plaintiff's rights issued licences to one Middel- 
dorf, who, in fraud of plaintiff's rights, pegged off the ground in 
question. Plaintiff therefore sought a declaration that he had a 
better title to the ground. The defendant, Middeldorf, pleaded, inter 
alia, that it was not alleged that the refusal to issue licences to the 
plaintiff took place in consequence of any action of his. Thereupon 
the plaintiff replied that the refusal took place with the knowledge 
and concurrence of the defendant. To this reply the defendant 
excepted (1) that knowledge and concurrence on his part would give 
the plaintiff no rights unless it was alleged that there was fraud on 
the part of both the defendant and the Mining Commissioner, and 
(2) that the particulars of the defendant's concurrence were not 
alleged. The Court did not uphold or discuss the exception against 
the reply, but held that there was not a sufficiently explicit allegation 
of fraud and collusion between the defendant and the Mining Com- 
missioner in the summons, and therefore ordered the summons to be 
amended. The plaintiff was ordered to pay the costs of the exception. 
Bowse vs. Middeldorf and the Mining Commissioner of Bohsburg, decided 
on the 6th November 1896, coram Kotze C.J., and Morice and 
Gregorowski, JJ. 

Where the plaintiff asks for a declaration that he has a better titl e 
than the defendant, and bases his action on fraud on the part of the 
defendant, he must allege such fraud in his summons and not for the 
first time in his reply. Where the defendant is in possession of and 
has an apparently good title to a " mijnpacht," the plaintiff will have 
to bring the strongest and clearest proof of invalidity in order to get 
such title set aside. Joerning vs. Paarl Ophir Gold Mining and Milling 
Company Limited, and the Mining Commissioner of Johannesburg and the 
Robertson Beep Limited, decided on March 7th 1898, coram 
Gregorowski, acting C. J., and Esser, J. 

N.B. — The summons was amended and the case came to trial on 
June 15th and 16th 1898. After hearing a great many witnesses, 
the Court held that the plaintiff had not proved that the " mijnpacht " 
of the defendant comprised more ground than was originally reserved 
for a "werf," and gave absolution from the instance with costs. 
Coram Gregorowski, C.J., and Morice and Esser, J J. 



Joerning vs. 
Paarl Ophir 
Gold Mining 
and Milling 
Company Ltd . 
and the 
Mining 
Commissioner 
of Johannes- 
burg and the 
Robinson 
Deep Ltd. 



EE8 JUDICATA. 

The Paarl Pretoria Company, claiming to be owner of certain The Paarl 
claims on the farm Langlaagte in November 1888, sold all its rights Pretoria Gold 
to the said claims to the Central Langlaagte Company. In January £*j£j°« vs 
1889, Donovan maintaining that the ground was open, pegged off the ^,^^1^ 
same claims and instituted an action against the Central Langlaagte WolfiN.O. 
Company for ejectment. The claims were awarded to Donovan. 
When the summons was served on the Central Langlaagte Company, 
this Company's attorney wrote on the 21st March 1889, to the 
attorneys of the Paarl Pretoria Company giving them notice of the 
action, and advising that the Paarl Pretoria Company should intervene, 
seeing that this Company sold the claims to the Central Langlaagte 
Company. 
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The Paarl Pretoria Company took no steps to intervene, and after 
judgment was given in favour of Donovan, instituted an action against 
Donovan and Wolff, as representing the Royal Langlaagte Company, 
to whom Donovan had in the meantime sold the claims. The defend- 
ants (Donovan and Wolff, N.O.) pleaded Res judicata and this plea 
was upheld and the plaintiffs held to be estopped from instituting the 
action on the ground that they ought to have intervened in the action 
of Donovan vs. the Central Langlaagte Company. The Paarl Pretoria 
G. M. Company vs. Donovan and Wolff, N. 0. decided on 25th November 
1889, coram Kotze, C.J. and Esselen and De Korte, JJ. (Barber & 
Macfadyen's Reports, 1889-1890, p. 931. 



Langlaagte 
Estate 

G.M. Coy. te. 
Crown Reef 
G.M. Coy. 



RIGHT OF WAY. 

The Langlaagte Estate G.M. Coy., owner of the farm Langlaagte,- 
leased the mineral rights on a portion of the farm to the Crown Reef 
G. M. Coy. When the farm was proclaimed the Crown Reef G. M. 
Co. obtained a " mijnpacht" and owner's claims on the said portion. 
Then the portion of the farm was closed by the Government with the 
exception of the ' ' mijnpacht." 

The Langlaagte Estate G. M. Coy., then laid out a township on the 
said portion which was closed. The Crown Reef G. M. Coy. began 
making a tramline through the township from the " mijnpacht " to 
the railway line for the carriage of coal, alleging it had a right of 
passage over the said ground. The Langlaagte G. M. Coy. obtained 
a provisional interdict against the making of the tramline. The Court 
confirmed the provisional interdict, holding that if the Crown Reef G. 
M Coy. had a right of passage, such right should be exercised eiviliter 
and the Langlaagte Estate G. M. Coy. should be consulted as to 
where the tramline should run. The Langlaagte Estate G. M. Coy., Ltd. 
vs. The Crown Reef G. M. Coy., Ltd. (decided on the 23rd February, 
1892, coram Kotze, C.J., and De Korte and Morice, JJ. Barber & 
Macfadyen's Reports, 1891-1892, p. 19S). 



Auret i 



and 
Coy. 



City 



Suburban 



STANDS. 

In April 1887, John Charlton pegged 15 claims on Turffontein. 
On the 18th August, 1888, Spolander and Jordaan pegged off two 
stands on the portion of Turffontein which had been pegged off as 
claims by Charlton, and which portion was held by the City and 
Suburban Company under lease from the owner, Bezuidenhout. They 
obtained stand licences from the Acting Responsible Clerk in the 
Offices of the Mining Commissioner of Johannesburg. This Clerk 
issued the stand licences without examining the locality intended to 
be taken as stands. On the 21st August 1888, Spolander and Jor- 
daan ceded the licences to Mrs. Auret, the plaintiff. On the 18th 
September, the Mining Commissioner refused to renew the licences 
because the stands were on the claims belonging to Charlton. Scott, 
who had obtained stand licences on the same day, and on the same 
ground, and other persons who were in the same position, formed a 
Syndicate, and he instituted a test action against Charlton and the 
Mining Commissioner for a declaration of rights as to the stands. 
Charlton compromised the action with Scott, and agreed to withdraw 
all opposition to the renewal of any of the stand licences. No transfer 
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of any surface rights from Charlton to Scott and the others interested 
with him was, however, registered with the Mining Commissioner. 
No action was taken to obtain the stand licences, and the matter 
remained in statu quo. On the 29th November 1889, Charlton sold 
the 15 claims to the City and Suburban Company to enable them to 
acquire the surface rights. The City and Suburban Company nego- 
tiated with the Government with the object of obtaining the right to 
lay out a township on the 15 claims and adjoining ground. The 
•township contract was signed on the 24th July 1894. 

Thereupon Mrs. Auret, the plaintiff, instituted an action against 
the City and Suburban Company for a declaration of rights as to the 
four stands above-mentioned, relying on the stand licences obtained 
in August 1888, and on the above-mentioned compromise with 
Charlton. The Court (Ameshoff, J., sitting at Johannesburg) gave 
judgment for the defendants. Thereupon the plaintiff appealed. The 
full Court upheld the judgment of Ameshoff, J., on the ground (1) 
that licences could not be issued for stands on claims belonging to 
others, especially in August 1888, before the alteration of the Gold 
Law regarding the surface rights, effected by Article 28 of Law 9 of 
1888, came into force; and (2) on the further ground that assuming 
that Charlton had transferred his surface rights on the 15 claims to 
the stand-holders when he compromised the action with Scott, there 
was no proper registration of such transfer in the books of the Mining 
Commissioner, and therefore the transfer was valueless. Auret vs. 
The City and Suburban Company, decided on the 7th November, 1896, 
toram, Kotze, C. J., and Morice and Gregorowski, JJ. (Off. Rep., 
Vol. Ill, page 222). 

Homberger applied to the Mining Commissioner of Johannesburg Homberger vs. 
on October 31st, 1896, for two licences, under Article 97 of Law 19 ™^f ssioner 
of 1895, for stands on an unoccupied portion of the proclaimed town- of j h a nnes- 
flhip of Johannesburg, on the proclaimed farm Eandjeslaagte. The burg. 
Mining Commissioner refused to issue the licences, giving as his 
reason that the ground asked for was in the middle of one of the best 
portions of Johannesburg, and not having been surveyed for stands 
could not be applied for as such as of right. Homberger applied to 
Ameshoff, J., in Chambers, for an order to compel the Mining 
Commissioner to issue licences, but without success. He thereupon 
appealed, and the majority of the Court (Morice, J., dissmtiente) held 
that the Mining Commissioner having failed to show that the ground 
asked for was not suited for stands, as being likely to interfere with 
the diggings, or as being on a locality known to contain precious 
metals or precious stones, was bound to issue the licences sought. 
Further, that the discretion given to the Mining Commissioner under 
the Gold Law, must be exercised by him in the interest of the public 
on the gold-fields and not arbitrarily. Morice, J. held that the Mining 
Commissioner had exercised his discretion bona-fide and that the Court 
would not interfere with his decision. He inclined to the view that 
the Gold Law contemplated two kinds of stands, viz., (a) stands in 
proclaimed townships, and (bl stands near claims for the use of 
diggers, which stands must be vacated when the Mining Commissioner 
so orders. He considered that in the case of the first kind the Mining 
Commissioner might in the exercise of his discretion refuse to issue 
licences to applicants, whereas diggers might claim stands of the 
second kind as of right. This view does not seem to have been shared 
by the other two judges who sat in the case. Homberger vs. 
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dorp rs. J. B. 
Eobinson . 



Bain rs- 
Mining 
Commissioner 
of Boksburg. 
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Commissioner 
of Johannes- 
bnrg. 



Commissioner of Johannesburg, decided on July 5th 1897, coram Kotze, 
C. J., and Morice and Esser, JJ. {C.Z J. Vol XIV., p. 299; Official 
Reports, Vol. IV., part 3, p. 270). 

The Milling Commissioner is not entitled to refuse to issue a licence 
for a stand on a known gold-bearing locality, unless it can be shown 
that the granting of such a licence would be to the detriment of the 
diggings. Mining Commissioner of Krugersdorp vs. J. B. Robinson, 
decided on November 1st, 1897, coram Kotze, C. J., and Ameshofl 
and Jorissen, JJ. (Official Reports, Vol. IV. p. 466). 

Bain applied to the Mining Commissioner of Boksburg on 9th 
October 1896, under Article 97 of Law 19 of 1895 for four licences 
for stands on the proclaimed farm Vogelfontein. The application was 
refused. Thereupon Bain applied to the Judge in Chambers for an 
order to compel the Mining Commissioner to issue the licences. 
Ameshoff, J. refused the order, whereupon Bain appealed to the full 
Court. The reasons given by the Mining Commissioner for his 
refusal were as follows : — 

(a) That the ground had been reserved on the instructions of the 
Government for Government purposes. 

(£) That the applicant did not reside in Boksburg and wanted 
the stands simply for speculation. 

(c) That the stands sought were on ground where there were 

more than 5 stands together and within 300 yards of other 
stands (Articles 15 and 93 of Law 21 of 1896). 

(d) That the stands were situated in a township and fell under 

the Volbsraad Eesolutions making it compulsory to sell or 
lease stands publicly. Gregorowski C. J. held that the case 
was different to that of Homberger vs. Mining Commissioner of 
Johannesburg (14 C.L.J, p. 300) where the reason given by 
the Mining Commissioner for his refusal was that the stands 
were situated io one of the best portions of Johannesburg. 
He held that reason (a) was good ( Cf. George vs. Leyds JV. O. 
14 C.L.J ,p 304), and that Article 15 of Law 21 of 1896 
also applied to stands. He held that reason («) was also 
good, and was of opinion that Article 9 7 of Law 19 of 1895 
applied to stands on diggings, and not to stands in townships 
(on this point differing from the view expressed in Homber- 
ger's case). He dismissed the appeal with costs. Esser J. 
agreed that the appeal should be dismissed, but only on the 
ground that the Government had caused the ground to be 
reserved for Government purposes. On the other points he 
differed from Gregorowski, C. J., and retained the opinion 
expressed in Homberger's case. Eeitz, J. concurred in dis- 
missing the appeal without giving any reasons. Bain vs. The 
Mining Commissioner of Boksburg decided on the 8th June 
1898, coram Grpgorowski, C. J., and Esser and Eeitz, JJ. 
{Official Reports Vol. V., part 2). 

The plaintiff applied to the Mining Commissioner of Johannesburg 
for four stand licences for unoccupied ground between the railway 
line and Hancock Street in Johannesburg. The Mining Commissioner 
refused to issue the licences on the greund that the ground in question 
was situated in a properly surveyed township. Hancock Street and 
Noord Street originally formed one street, viz., Noord Street, but 
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after the railway line wis made the portion to the north of the railway 
line was called Hancock Street, and that to the south Noord Street. In 
an action against the Mining Commissioner the Court (Esser, J., diss.) 
held, on the authority of Bain vs. Mining Commissioner of Johannesburg, 
that the Mining Commissioner was justified in refusing the licences. 
Chicken vs. Mining Commissioner of Johannesburg, decided on Sep- 
tember 9th 1898, eoram Gregorowski, O.J., and Morice and Esser, 
JJ., (Off. Rep., Vo). V., part 3). 



t'O-j 



yiv 



STONE DUG OUT OF A MINE, OWNERSHIP OE. 

Where the defendants dug out stone in the ordinary course of gold- 
mining operations and sold it to the Johannesburg Sanitary Board 
and the plaintiff sued them for the value of such stone, it was held 
that the dominium of the stone was in the defendants, the claim- 
holders, and not in the plaintiff, the owner of the soil. Bessuidenhout 
vs. Worcester G.M. Coy. C.L.J. Vol. XI. p. 305 ; Official Reports Vol. 
I. part 2, p. 120) decided on the 29th of June 1894, per Kotze C.J. 



LV. 




STANDS; FIXED PROPERTY. 

Where, in an application to amend a liquidation account in which 
preference ever a pignus judiciale was given to a prior mortgage bond 
upon a specially registered stand in Marshall's Township, it was 
contended that a stand was a movable, and that the hypothecation of 
a stand could give no preference over & pignus judiciale, the Court held 
that the mortgage bond on the specially registered stand was pref erent 
on the ground that even if a stand was a movable the prior registration 
was equivalent to notice. McFarlane vs. Scholt% and Wilkes (Barber 
and Macfadyen's Reports, 1889-1890, p. 145), 

Stands on a proclaimed goldfield being leases in longum tempus for 
99 years, partake of the nature of immovable rather than movable 
property. A mortgage of such stands therefore, in order to be good 
against the debtor's creditors, must" be effected, like any ordinary 
mortgage of immovable property, coram lege loci. The mere deposit 
of the title deeds with the intended mortgagees is not sufficient. 
Collins N.O. vs. Hugo and the Standard Bank ( C.L.J, Vol. X. p 344, 
Hertzog's Reports translated by Leonard p. 176), decided on the 16th 
of August 1893, coram Kotze C J., and De Korte and Ameshoff, JJ. 

N.B. Article 106 of Law 15 of 1898 corresponds with Article 52H 
of the Gold Law as introduced by Article 20 of Law 9 of 1888. 

In ex parte Montorio (decided on June 9th 1897, coram Esser J. 
in Camera) it was held that a stand in the Coolie Location at 
Johannesburg was immovable property and therefore could not, under 
Law 3 of 1885, Art. 2, sub-sec. b., be owned by a Coolie. On an 
appeal to the full Court this decision was upheld. 



McFarlane v. 
Seholtz and 
Wilkes. 



Collins N.O. 
rs. Hugo and 
the Standard 
Bank. 



Ex parte 
Montorio. 



Bezuidenhout 
vs. Worcester 
G. M. Coy. 



SURPLUS GROUND. 
Where by a mistake ground held under a separate licence was Grand 
included in an amalgamated block of claims and the Mining Com- Q** io ™ 10M - 
missioner granted certain portions of the block to jumpers as excess National G.M. 
or surplus ground (overschietende grond), the original holders suing Coy. 
for ejectment and the defendants pleading that by Art. 75 of the 
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Gold Law (No. 8 of 1889) the Mining Commisssioner's award was 
final, the Court held that under Art. 75 once the question of excess 
ground had been decided the award of the ground to ai>y particular 
person was incontrovertible, but that the claim inspector's report, 
without notice to the original holders and without affording them 
an opportunity of rectif) ing their pegs, was subject to an. appeal, 
and granted the plaintiffs an interdict restraining the defendants 
from carrying on any operations on the claims, with costs. Grand 
National G.M. Coy. vs. National G.M. Coy. (Barber & Macfadyen's 
Eeports, 1889-1890, p. 184). 



and "Wilson. 



Neubauerw. On the 13th June, 1888, all Government ground in the district of 
Van Diggelen Heidelberg was thrown open. In March, 1893, the defendants pegged 
off a certain piece of ground on Vogelstruisbult under 808 licences. 
On the 10th of April, 1893, the Mining Commissioner refused to renew 
the licences because there was a dispute between the Government and 
one Botha, the owner of Daggafontein, as to whether the ground 
belonged to the Government or to Botha. The Mining Commissioner 
assured the defendants that if it should afterwards appear that the 
ground was Government ground they would retain their rights. In 
February, 1895, it was settled that the ground belonged to the 
Government and the defendant thereupon, on the 9th of March 1895, 
renewed their licences. They, however, renewed only 600 licences. 
On the 29th of April, and 6th and 9th of May 1895, the plaintiff 
pegged off the ground for which the defendants held the"600 licences 
under 1,173 licences. After the pegging by the plaintiff the defen- 
dants had the ground surveyed and found that it comprised 1,173 
instead of 600 claims They thereupon applied under Article 62f of 
Law 14 of 1894 for the 573 surplus claims, and their application was 
granted by the Head of the Mining Department in July. Thereupon 
the plaintiff instituted action for a declaration of rights. He alleged 
that the defendants had no right to any of the 1,173 claims (1) because 
they in 1893 abandoned their right and did not peg again in 1895; 
(2) because they fraudulently held 1,173 claims under 600 licences. 

The Court held that the defendants did not abandon their rights in 
1 893, and that when they renewed their licences on the 9th of March 

1895, their original pegging was still good. That when the plaintiff 
pegged in April the defendants were in possession of the ground under 
600 licences, and that it was not necessary to decide what would have 
happened if the plaintiff had pegged before the 9th of March i.e., 
before the defendants obtained renewal of their licences. 

Further, that although the defendants had pegged ground compris- 
ing 1,173 claims under 600 licences, there was no intention to defraud 
and no one was prejudiced, and that therefore the defendants were 
entitled to 600 claims. With regard to the 573 remaining claims the 
application for them was not granted (or made) until after the 
plaintiff's pegging, and consequently at a time when the ground was 
no longer open. 

Further, that, as the defendants had been the first to peg, they 
were entitled to choose their 600 claims first, and for this purpose they 
were allowed 14 days, and that the plaintiff was entitled to the 
remaining 573 claims. Defendants were ordered to pay costs. 
Neubauer vs. Van Diggelen and Wilson, decided on the 4th September 

1896, coram Kotze, O. J., and Ameshoff and Gregorowski, JJ. 
(Of Sep. Vol. Ill p. 186). 
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On the 7th of December, 1894, the plaintiff Dawe pegged off 74 T)awe»s. 
claims on the farm Middelvlei. In February, 1895, he gave instruc- the Re"pon- 
tions to have the ground surveyed. On the 8th of March, 1895, the sibls Olerk of 
survey took place, and outhe 20th of March he received the surveyor's Doornkop. 
diagram. He then for the first time found out that the ground pegged 
comprised 105 instead of 74 claims. On the 30th March he applied to 
the Eesponsible Clerk at Doornkop under Article 62f of Law 14 of 
1894 for the surplus ground, i.e. 31 claims. This application was 
granted by the Eesponsible Clerk on the 6th April 1895, whereupon 
Dawe took out the necessary licences for the said 31 claims. On the 
22nd of March 1895, Cordeaux having found out that Dawe had 
pegged off more ground than his 74 licences entitled him to, provided 
with licences, went and pegged off 25 claims on the said ground. He 
at the same time made application for these 25 claims, but the Eespon- 
sible Clerk refused to give them to him. In July 1895, however, 
these 25 claims were granted to him by the Head of the Mining 
Department. Dawe instituted an action for a declaration of rights. 
The Court assumed that Dawe had acted bona fide in pegging 105 claims 
instead of 74 under 74 licences and intended to peg only 74 claims, and 
held that whatever surplus there was above the 74 claims had to be 
looked upon as open ground, and as Cordeaux had properly pegged 25 
claims on the 22nd March 1895, before Dawe applied for the surplus 
ground under Article 62f, he thereby acquired a good title to the said 
25 claims. The Court further held that as Dawe had pegged first he 
was entitled to 74 claims beginning from the place where he started 
pegging, and that Cordeaux was entitled to 25 claims on the remainder 
of the ground. Judgment was therefore given in favour of Cordeaux 
for 25 claims with costs. Dawe vs. Cordeaux and the Responsible Clerk 
of Doornkop, decided on the 4th of September 1896, cvram Kotze, C. J. 
{Off. Rep. Vol. III., p. 181). 



TAILINGS; ABANDONMENT. 

The plaintiff Company allowed its tailings for two years to run down g he b a 
a creek, and took no steps to prevent their being entirely washed away. Gold Mining 
The defendant afterwards pegged off the ground on which the tailings v °™|g^ ' w ' 
had been washed. The Company, in an action, claimed the tailings, but Millbourne 
the Court held that there had been total abandonment and gave judg- and Steers. 
ment for the defendants. Sheba Gold Mining Company Limited vs. 
Vautin Millbourne and Steers, decided on the 5th of March 1889, coram 
Esselen, Jorissen and De Korie, JJ. (Barber & Macfadyen's Eeports, 
1889-1890, p. 16). 



TEANSFEE DUTY. 

Transfer dues on transfer ef claims paid through mistake of law Rooth q-q _ w# 
cannot be recovered. Rooth, q q. vs. The State, decided 2nd October The State. 
1888, coram Kotze, C.J., and Esselen and De Korte, JJ. ; C. L. J., 
Vol. V.,p.S04; Kotze and Barber's Reports, p. 259. Under Law 8 of 1885 
there was no transfer duty payable on the transfer of claims. It was 
introduced by Law 9 of 1888, section 33. In the case of Dell vs. The 
State, decided prior to the passing of Law 9 of 1888, it was held that 
the transfer of claims was not subject to the payment of transfer dues. 
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UN WROUGHT GOLD; UNLAWFUL POSSESSION. 

State vs. In The State vs. James Bacon (C. L. J., Vol. IX., p. 182. Barber & 

James Bacon. Macfadyea's Reports, 1891-1892, p. 194), where B. was indicted for 
being in possession of unwrought gold, it was held that it was the 
duty of the judge to define " unwrought gold," and the question as to 
whether or not the gold was unwrought was a question for the jury to 
decide. Decided on the 23rd of February 1892, coram Kotze, C.J., 
and de Korte and Morice, JJ. 

State vi. Hildebrandt was indicted in the Johannesburg Circuit Court on 

Hildebrandt. April 26th, 1897, for contravention of Article 146 of Law 21 of 1896, 
in that he on or about March 18th 1897, was found on the property 
of the City and Suburban Gold Mining Company in possession of a 
bag of gold amalgam and was not able to satisfactorily explain how 
he came by it. It appeared in evidence that the battery manager of 
the company had, with the knowledge of the directors sold the amal- 
gam to the accused with the object of trapping him. Esser, J., 
directed the j ury to acquit the prisoner on the ground that he had 
proved that he had obtained the amalgam from the battery manager 
with the knowledge of the directors, and that the mere fact of his not 
having a licence to deal in amalgam was not sufficient to show that he 
was in illegal possession of it. The jury acquitted the accused 
accordingly. 2he State vs Hildebrandt (not reported). 

N.B. At the request of the Public Prosecutor the presiding Judge 
reserved the point whether, on the facts in the above case, the accused 
could or could, not be found guilty under Article 146 of the Gold Law. 
■ The full Court (Ameshoff, Gregorowski, and Esser, JJ.) held that he 
could not, and sustained the direction of Esser, J . (decided on 
September 10th 1897). 

State vs. Hildebrandt, the same man who was indicted for the contravention 

Hildebrandt. f Article 146 of the Gold Law and acquitted, was indicted in the 
Johannesburg Circuit Court on April 26th 1897, for contravention of 
Article 145 of Law 21 of 1896, in that he had on six different occa- 
sions bought gold amalgam from a certain Barry, battery manager of 
the City and Suburban Gold Mining Company, without a licence. 
The accused was found guilty and sentenced to a fine of £100 or six 
months' imprisonment with hard labour The State vs Hildebrandt 
(not reported). 



Gauf vs. 
Modderfontein 
G.M. Coy. 
Ltd. and the 
Mining 
Commissioner 
of Boksburg. 



" VERGUNNINGS." 

Where the Modderfontein G.M. Co., granted " vergunningen" to a 
certain Dettelbach to peg off 1,110 claims on the farm Modderfontein 
on the understanding that the said claims were to belong to the 
Company and not to Dettelbach and the Mining Commissioner of 
Boksburg on the strength of the "vergunningen" granted to 
Dettelbach, issued licences for 1,110 claims to the representative of 
the Company before issuing licences to the plaintiff Gauf, notwith- 
standing that the latter had been first to apply for 110 licences the 
morning of proclamation, and the Mining Commissioner subsequently 
refused to renew the licences for the 110 claims claimed by Gauf, on 
the ground that these 110 claims were included in the 1,110 claims 
pegged off by the Company. Held, (De Korte, J., diss), in an action 
by the plaintiff Gauf to have the 110 claims declared his property 
that he was entitled to succeed. The owner of a farm is entitled to 
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certain defined rights as owner under the Gold Law, and he cannot 
grant "vergunningen" to a mere "dummy" to peg claims on the 
understanding that such claims shall belong to him and not to the 
"dummy," as this is a way of getting possession by indirect means, 
of a greater number of claims than he would be entitled to directly as 
owner, and is therefore infraudem of the Gold Law. Gauf vs. The 
Modderfontein G.M. Co. Ltd., and the Mining Commissioner of Bokslurg, 
V.Z.J. Vol. XII., p. 217. Official Reports, Vol. II, p. 18; decided 
12th January 1895, coram Kotze, 0. J., and De Korte and Ameshoff, 
JJ. 

Article 8 of Law 18 of 1892, corresponds with Article 23 of Law 
15 of 1898. 

The plaintiff on the 27th June 1894, the day when the farm Frischew. 
Modderfontein was proclaimed a public gold-field, pegged off one Modderfontein 
claim on the aforesaid farm under a prospector's licence, a ndthe° y 
and the defendant Company, the owner of the farm also pegged off Mining 
the same claim on the same day under prospector's licence, but the Commissioner 
Company obtained its licence before the plaintiff obtained his on ° ° urg ' 
account of the fact that it was the holder of "vergunningen" granted 
infraudem legis to its " dummy " a certain Dettelbacli. Held, — on the 
authority of Gauf vs. The Modderfontein G.M. Coy., that the plaintiff 
was entitled to the claim in dispute as against the defendant Company. 
The plaintiff on the 6th December 1894, also pegged off 71 claims, 
and on the 3rd January, 1895, 15.0 claims under prospector's licences 
on the same farm. These claims had previously on the 27th of June, 
1894, been pegged off by the defendant Company in the same way as 
the one claim abovementioned. Held, — that the defendant Company 
was entitled to these claims on the ground that the " vergunningen " 
had expired long before the date of the plaintiff's pegging, at which 
date the claims in dispute were being held by the Company under 
ordinary prospector's licences which had already been renewed several 
times, and on the ground that the plaintiff was aware that the said 
claims were being held by the Company. 

Held, further that there is nothing in the Gold Law to prevent an 
owner of a proclaimed farm from pegging off claims on such farm as 
an ordinary member of the public notwithstanding the fact that he is 
-entitled to certain privileges in his capacity as owner of the farm. 

Held, further, that a Company can lawfully employ a representa- 
tive to peg claims for it, notwithstanding the personal nature of 
Article 61 (c) of Law 18 of 1892, seeing that there is no direct prohi- 
bition of such action in the Gold Law. Frische vs. The Modderfontein 
G.M, Cog. Ltd., and the Mining Commissioner of Bokslurg : C L.J., Vol. 
XIII, p. 76 ; Off. Hep. Vol. II, p. 309, decided 2nd December 1895, 
■coram Kotze C. J., and Jorissen J. Article 61 (c) of Law 18 of. 1892, 
speaks of " every white person " as also does Article 61 of Law 18 of 
1892. Cf. Article 59 of Law 15 of 1838. 

The Madeline G. M. Company was the lessee of the mineral rights Andreka vs. 
on the farm Luipaardsvlei, of which Du Toit was the owner. In Ba ™l?* 
November 1894, the Company granted sehriftehjke vergunningen Responsible 
(written permission) to Barclay to prospect and peg off 60 claims on clerk of 
the farm. Barclay thereupon took out the necessary licences and Doomkop 
pegged 59 claims. In August 1895, the Eesponsible Clerk of Doorn- 
kop refused to renew the vergunning licence on the ground that it did 
not appear that the Company, being merely the lessee of the mineral 
lights, had any right to grant vergunningen. Thereupon Da Toit 
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wrote to Turner, the manager of the Company, on September 1 1th, 
acknowledging that the Company had the right, by virtue of the 
lease, to grant vergumingen, and this he afterwards confirmed by 
notarial deed on October 3rd 1895. In the meantime the farm was 
proclaimed on September 2nd. On September 4th Turner, q.q. r 
Barclay applied for licences to peg off the claims, but, licences being 
refused, he pegged the claims without them. On September 18th 
the plaintiff applied for licences, which were refused him also. He 
thereupon pegged the ground without licences. On the 5th Novem- 
ber the Responsible Clerk, in consequence of the notarial deed of 
October 3rd, renewed Barclay's arrear vergunning licences, and issued 
ordinary prospecting licences to take their place from the date of 
proclamation. The plaintiff instituted action to compel the Respon- 
sible Clerk to issue licences to him for the claims, and relied mainly 
on proving the invalidity of the vergunningen granted by the Company 
to Barclay. Barclay obtained leave to intervene as co-defendant. 

Kotze, C. J., after stating the facts, said that there could be no 
doubt that under the circumstances the vergunningen granted to Bar- 
clay were perfectly valid, and continued as follows : "Mr. Wessels 
for the plaintiff contended, however, that Article 10 of Law 14 of 1894 
must be read together with Article S, which requires that the owner 
should give the vergunning in writing, and he further maintained that 
vergunning claims in Article 10 meant the same thing as vergunning in 
Article 8. Consequently he wished the Court to hold that as the right 
to grant vergunning claims had not been given by the owner in writing 
before the 2nd September, the date of proclamation, the ground was 
open ground and could be pegged off by the plaintiff. The words 
schriftelijhe vergunning in Article 8 apparently mean the written per- 
mission of the owner to prospect on his farm, i.e., to endeavour to find 
gold. It is a provision inserted for the protection of the owner of a 
farm, and does not necessarily mean the same thing as vergunning 
claim in the last portion of Article 10 of Law 14 of 1894, which Article 
says nothing about writing. The owner could give one person 
written permission to prospect, and pay him for so doing, and on dis- 
covery of payable gold and before the proclamation of his farm he 
could give vergunning claims to persons other than the prospector. In 
the present case, however, Barclay was both the prospector and the 
holder of the vergunning claims. Both the law and the equity of the 
case are in favour of the defendant. There must be judgment for the 
defendant with costs." 

Jorissen, J., concurred fully with Kotze, C. J. Morice, J., con- 
curred with the judgment, but refrained from expressing any opinion 
on Article 8 and 10 of the Law. 

Andreka vs. Barclay and the Responsible Cleric of Doornkop, decided on 
June 11th 1897, coram Kotze, C. J., and Jorissen and Morice, JJ. 
(unreported). 



Mare m. 
Mount Mare 
Gold Mining 
Company. 



WATER RIGHTS. 

The farm Zandrivier (Zoutspansberg) was proclaimed a public 
gold field on October 6th 1887, but a portion of the farm containing 
the dwelling-house and lands of the plaintiff was reserved. The 
plaintiff obtained his water supply from a " spruit " running through 
the farm. , The defendant company secured a water-right higher 
up on the same " spruit." The plaintiff instituted an action against 
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the defendant company for a declaration of rights to have it declared 
that the company was not entitled to take water from the "spruit" 
for its battery. He also sought a perpetual interdict against the 
company preventing it from using the water and from allowing its 
tailings from running into the " spruit " and thence into his dam, 
maintaining that owing to the reservation of his dwelling and lands 
no water-right could be granted under the Gold Law so as to affect 
his rights. It was held by the full Court (De Korte, Ameshoff and 
Morice, JJ.) that under See. 30 of Law 10 of 1887 the water-right 
was rightly granted to the Company although it affected the rights 
of the plaintiff. 

Held, further, that sec. 47 of Law 8 of 1885 must be interpreted 
strictly, and does not permit the filling up of furrows or other 
water- courses with tailings. 

An interdict was accordingly granted restraining the Company 
from allowing its tailings to run into the " spruit," and it was further 
ordered to remove such tailings as had run into it and to pay the 
plantiff £200 as compensation. J. J. Mare vs. Mount Mare G.M. 
Company Ltd., decided on the 2 ad of February 1892, (unreported). 

Section 30 of Law 10 of 1887 gave to the old Diggers' Committee 
the right to frame regulations with regard to the division and use 
of water. 

Cf. Section 120 of Law 15 of 1898. 

Section 47 of Law 8 of 1885 is replaced by section 119 of Law 15 
of 1898. 

In the case of Steyn vs. Johnson and the Diggers' Committee of the Steyn vs. 
Witwatersrand Gold Fields (11th Nov. 1887, C.L.J. Vol. V. p. 15), Johnson and 
an application was made by 6Uyn as owner of a farm to set aside Coiu^tte? 
a grant of a water-right on his farm by the Diggers' Committee on of the Wit- 
the ground that it had been granted contrary to the G-old Law. p^p' 1 ?.? 
The Judge refused to decide the matter on affidavits but, giving the ° le a ' 
owner the advantage of being regarded as in possession, decided 
that the digger who had obtained the grant of the right from the 
Diggers' Committee must make good his right by action. 

Art. 17 of Law No. 10 of 1887, as amended by Art. 6 of Law Edwards vs. 
No. 9 of 1888, does not confer on an owner any right to water The Battery 
which did not belong to him before the proclamation of the farm, j^ef G.M. 
Howards vs. Ihe Battery Reef G.M. Coy. (Barber & Maefadyen's ° y ' 
Eeports, 1889-1890 p. 68). 

Where, in an application by P. for an interdict to restrain C. from Plein D'Or 
constructing a certain water-furrow, it appeared that a water-right ^ M - Gr 7- «»• 
had been granted originally to P. by a Diggers' Committee but C. a.M. Coy. 
received two water-rights in accordance with the terms of a circular 
from the Department of Mines on June 22nd, 1889, and P. his 
original water-right on July 29th, 1889, and P. had secured confirma- 
tion and registration of his right while O. had not, the Court held that 
priority in the grant of a water-right was of more importance than 
precedence in registration and refused the interdict. Plein If Or G. 
M. Coy. vs. Consort G.M. Coy. (Barber and Maefadyen's Eeports, 
1889-1890, p. 84). 

Where K. had let certain ground with water thereon to S., K. and S. Salisbury 
both being under the impression that the said ground had been reserved g-M. Coy. vs. 
on the proclamation of the farm, and S. afterwards, on finding out ber | l B2Sto 
that the ground had not been reserved, obtained a water-right from and G.M. 

I Coy. 
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Ginsberg vs. 
The Gauf 
Syndicate and 
the Mining 
Commissioner 
of Boksburg. 



ttie Government to the same water during the currency of the lease. 

Held, that 8. could not dispute K.'s title to the lease, and could not 

refuse to pay the moneys due under the contract of lease. Salisbury 
G. M. Coy. vs. The Klipriviersberg Estate ad G. M Coy. {C.L.J., 
Vol, XI, p. 59, Hertzog's Report , translated by Leonard, p. 186, 

d»cided on tbe 21st August 1893), coram Kotze, C.J. and Jorissen 

and Morice, JJ. 

Where t«o companies entered into an agreement to make a joint 
dam on a certain piece of ground for their joint use, and to amalga- 
mate their respective water rights for tbe purpose : — Held, that there 
was a trust and confidence established between the parties to the 
agreement, and their successors, to hold and use the amalgamated 
water-right jointly, and that neither party could set up the provisions 
of a subsequent Statute in justification of its conduct in fraud of the 
agreement unless the express language of the Statute clearly sanc- 
tioned such a proceeding. Van Rhyn G. M. Coy. vs. New Chimes 0. 
M. Coy. {C. L. J. Vol. XII., p. 60; Off. Kep. Vol. I, part 4, p. 38) 
decided on the 12th of November 1894, coram Kotze, C. J. and De 
Kurte and Ameshoff, JJ. 

Article 48B of Law 10 of 1891 enacted that : — " If before the taking 
effect of this amended law, water-rights have been granted by 
loggers' Committees, whose regulations were not approved by the 
Government, this fact alone shall be no reason for cancellation or non- 
confirmation of these rights, but parties interested in such water-rights 
as well as holders of water-rights which were not yet confirmed by the 
Head of the Mining Department, shall be obliged within six months 
after taking effect of this amended law, to make application for a 
certificate of " Bezitrecht " for such water-right, iu accordance with 
Article SOB or for confirmation by the Head of the Mining Depart- 
ment in the manner hereinafter described." 

Article 48B ff Law 18 of 1892 re-enacted the same thing. It was 
held that article 48B of the Gold Law of 1892 gave a further term of 
six months after the lapse of the term granted by Article 48 B of Law 
10 of 1891. Lindum G.M. Coy. vs. The Sexagon Syndicate, decided on 
the 13th of April If 95, coram Kotze C. J. and Jorissen J. ; Ameshoff 
J. dissentiente (unreported.) 

Article 28 of Law 18 of 1892 confers on the Mining Commissioner 
the power to reserve what he considers the most suitable portions of 
a farm, about to be proclaimed a public gold-field, for the purposes 
of water-rights and to refuse to allow any pegging on such portions. 

The Court will not interfere with the discretion of the Mining 
Commissioner when he acts bona-fide and does not exceed the powers 
conferred on him by law. Kempin vs. The Modderfontein G.M. Coy. 
Ltd. and the Mining Commissioner of Boksburg, C.L.J., vol. xiii : p. 153, 
Off. Rep., Vol. ii, p. 823, decided 2nd December 1895, coram Kotzc 
C. J., and Jorissen J. 

Where the Mining Commissioner of Boksburg had provisionally 
granted an application for a water-right made by the Gauf Syndicate 
and the Head of the Mining Department had returned the said ap 
plication to the Mining Commissioner to have a certain disqrepanc] 
between the application and the diagram eliminated, and the plaintif 
pegged the ground which was the subject of the application befon 
the publication of the amende 1 application. Held, tha*-, as the fina 
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™«„ fi t r ™ ti0 ?-i.°" f ^.^^-flghtbytheHeal of the Mining Depart- 
ment was still pending, the ground was not open ground fnd could 
not be pegged Ginsberg vs. The Gauf Syndicate and the Mining Com- 
msmonerofBoksburg decided on the 8th and 9th of July IMS, coram 
Ar ^off Morice and Q^gwowdri, JJ. (O.L.J. Vol. XIII, p. 225 J 

JN . a Ihe application for a water-right in this case was made some 
time alter the proclamation of the farm Leeuwpoort. 

x T The n ? e ? e „ ndant Com P an y ™*s in possession of certain water-rights 

, \. 3 J,' 165 !, 166> 167 and 200 > on the farm Luipaardsvlei. The 
plaintiff s predecessor in title pegged off the ground comprised in these 
water-rights, and the plaintiff sued for a declaration of rights It 
appeared that water-right No. 32 was granted to the Company in June 
1893. No certificate of " Bez'itrecht " was obtained for it. The other 
water-rights were granted in 1887 by the old Diggers' Committee to 
the predecessors in title of the Company in accordance with diagram 
framed by Pritchard. In September, 1892, Currey, acting on instruc- 
tions from the Company, framed fresh diagrams in which he indi- 
cated both the length and i.readth of the water-rights, the diagrams 
of Pritchard representing only tho length of the water-rights along the 
stream, but do breadth. Certificates of "Bezitrecht" were obtained 
for water-rights Nos. 165 and 200 after the filing of fresh diagrams, 
but for water-rights Nos. 166 and 167 certificates were obtained some 
months before the filing of such diagrams. The predecessors in title 
of the plaintiff maintaining that the certificates of " Bezitrecht " were 
granted for the water-rights as represented on the diagrams framed 
by Pritchard, and that the diagrams framed by Currey represented far 
more ground than that to which the original grants entitled the 
Company, pegged off the water-rights in September 1895, and 
obtained a certificate of "Bezitrecht." The plaintiff in addition to 
alleging that the Company held more ground than it was entitled t >, 
also maintained that the Company's title was bad (a) because the 
water-rights were not attached to properly developed digger's claims, 
"mijnpacht," or other mining right, in accordance with Art. 48a of 
Law 10 of 1891 ; and (b) because the regulations of the Diggers' 
Committee which granted the water-rights in 1887 had never been 
confirmed by the Government. The majority of the Court held that 
the plaintiff could not succeed in the action because, before his pre- 
decessors in title pegged in September 1895, all the irregularities 
complained of had been cured, and that the case might have been 
different if the pegging had taken place before such irregularities had 
been cured. Morice J. (diss.), held that most of the objections 
raised by the plaintiff came too late, but tbat, seeing that tbe diagrams 
framed by Currey of water-rights Nos. 166 and 167 were file l after 
certificates of " Bezitrecht " had been granted for those water- 
rights, such certificates must be considered to have been granted for 
the said water-rights as represented ly the diagrams framed by Pritchard, 
and that as the diagrams framed by Currey gave the Company far 
more ground than the original grants entitled it to, the surplus ground 
was open and peggable, and that therefore the plaintiff had obtained 
a good title to the claims pegged on such surplus ground. Sbfmeyr 
vs. Luipaardsvlei Estate and Gold Mining Company Limited, decided on 
October 26th 1897, coram Kotze C.J., and Morice and Esser, JJ. 
{Offiieial Reports Vol IF. p. 454 / C.LJ. Vol XV p. 51). 

In this case the summons alleged that the Jubilee Gold Mining 
Company was the owner of water-right No. 38 on the Natal Spruit on 
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the farm Doornfontein ; that the plaintiff, the Meyer and Charltoi 
G.M. Company was the owner of another water-right, also No. 3i 
below and adjoining the first-named water-right ; that in August 1897, 
tho defendant company erected a pumping station on its water-rigb 
and pumped the water from the spruit (which the plaintiff alleged t< 
be a public stream) to the City and Suburban dam higher up thi 
spruit ; that from this dam the water was pumped to a reservoii 
situated on the farm Turffontein and used for the batteries of th< 
defendant company ; that the water so pumped out was not allowed 
to return to the spruit ; that in consequence of this pumping it was 
impossible for the plaintiff to work its batteries and that on the 17tl 
September 1 897, it had to stop them altogether and on the 18th and 
19th of the same month partially, owing to want of water ; that it had 
thereby suffered damage to the extent of £500. The plaintiff furthei 
maintained that the defendant was not entitled to take the water from 
its water-right on the farm Doornfontein to the reservoir on the farm 
Turffontein, and that in any case the defendant was bound to allow 
the water to return to its natural course. From the evidence il 
appeared tbat the water-right of the defendant company was marshy, 
and that several small springs rose on it. The water was collected it 
a kind of well, and pumped to the City and Suburban dam. Pumping 
was carried on only six hours out of every twenty-four, and during 
the time that no pumping was going on a stream carrying 1,000 tc 
1,200 gallons of water per hour flowed to the water-right of the 
plaintiff company. The water pumped out by the defendant wat 
sufficient to work only fifteen of its fifty stamps and it had to buy 
water from other sources to work the remaining stamps. In Septem- 
ber 1897, water was everywhere scarce. The Court held that th< 
fact that the water was pumped from the water-right on Doornfon- 
tein to the claims on Turffontein did not affect the case, because the 
water-right was properly attached to those claims ; that the defendant 
had not taken more water that it was reasonably entitled to, taking intc 
consideration the rights of other companies lower down the stream 
that the Court had only to do with two companies having equal rights 
under the Gold Law and that in this respect the case differed fron 
that of Meyer vs. Johannesburg Waterworks Estate and Exploration Com 
pany and Geldenhuis Gold Mining Company /'lO G.L.J, p. 159^ and tha 
Law 11 of 1894 applied only to unproclaimed ground. Seeing tha 
the plaintiff had not succeeded in proving an unreasonable user of tht 
water by the defendant absolution from the instance was given witl 
costs. 

Meyer and Charlton Gold Mining Company vs. Jubilee Gold Mining 
Company decided the 8th June 1898, coram Gregorowski C. J. anc 
Esser and Eeitz, JJ. (Offic. Eep. Vol. V. part 2.) 

On September 6th 1897, the plaintiff pegged 54 claims on certaii 
ground on the farm Paardekraal which was at that time held by th 
predecessor in title of the defendant company as two water-rights, am 
afterwards instituted action against the defendant to have it declarei 
that he was entitled to the claims pegged. It appeared that the abov 
mentioned water-rights had been granted in 1886 and 1887, and tha 
certificates of " Bezitrecht," had been granted for them on July 25tl 
1894. The plaintiff maintained that these water-rights were originall 
attached to " mijnpacht " No. 151 and that the said " mijnpacht " ha* 
lapsed on October 15th 1896, and that consequently the water-right 
had lapsed also, and that the ground had thus become open an 
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peggable. "Mijnpacht" 151 was originally granted in 1886 for 5 
years ending on October 15th 1891. As there was some doubt as to 
whether the " mijnpacht " could be renewed again, considerable delay 
vas caused and the " mijnpacht" was not renewed again till J uue 10th 
1898, when a renewal for 20 years dating from October 15th 1896 was 
granted. The defendant company denied that the water-rights were 
attached to "minjnpacht" 151, and maintained that they had never 
lapsed. Neither the grants of the water-rights nor the certificates of 
" Bezitrecht " made any mention of the claims or "mijnpacht" and 
th* court expressed a strong opinion that such documents should give 
full particulars of the title, and that it should not be necessary to 
bring evidence aliunde to show what the water-rights were attached to. 
After hearing the evidence the Court held that it had not been proved 
that the water-rights were attached to " mijnpacht" 151 or that they 
had lapsed, and gave absolution from the instance with the costs. 
Cohn vs. Consolidated Main Reef Mines and Estate Limited decided on 
September 30th 1898, coram Gregoroff ski C J. and Morice and Kock 
J J '., (Off. Reports, Vol. V. part 2,.) 

The defendant Company was the lessee of a certain mijnpacht on 
portion of the farm Waterval, the said mijnpacht being situated on 
a certain public stream rising on the said farm. The plaintiffs in the 
fiivt mentioned case were the owners of the farm Sterkfontein, situated 
lower down on the aforementioned public stream. In December 1889 
the farm Waterval was proclaimed a public goldfield, with the ex- 
ception of certain gardens, lands, &c, belonging to the owner. On 
January 21st 1890, the Head of the Mining Department, purporting 
to act by virtue of Article 17 of Law 8 of 1889, granted all the water 
on the said farm Waterval to the owner thereof. On March 4th 
1890, the defendant Company entered into a contract with the said 
owner, by which it was agreed that he should retain all the water 
required for the irrigation of his gardens, lands, &c, and that the 
defendant company should have the exclusive right to all the remain- 
ing water in the stream. In 1897 the defendant Company made a 
dam across the said stream, and pumped the water out to reservoirs 
on other farms situated on another watershed, where it was used for 
mining purposes. In this manner about 1,680,000 gallons, or rather 
more than half of the water in the stream per week was pumped out- 
The quantity of water flowing down to the farm of the plaintiffs was 
th reby considerably diminished, in consequence of which they were 
not able to irrigate their gardens and lands properly as they had 
previously been able to do. In an action iostituted by them against 
the defendant company for a declaration of rights, damages, and an 
interdict restraining the pumping out of the water, it was decided (a) 
that the Head of the Mining Department had no right under Article 
17 of Law 8 of 1889 to dispose of all the water in the stream to the 
detriment of lower riparian owners, but that he could secure to the 
owner only such quantity of water as the said owner was enjoying at 
the time of the proclamation of the farm ; (b) that the defendant 
could have no better rights than an ordinary riparian owner under the 
common law ; (c) that the defendant as such riparian owner had made 
an unreasonable user of the water in the stream by pumping it out for 
use on farms situated on another watershed, and by not allowing it to 
flow back to the said stream. The defendant company was therefore 
restrained from pumping the water out as it had been doing, and was 
ordered to pay each of the plaintiffs the sum of £25 as compensation 
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for the damage suffered by them. The Court distinguished tliis case 1 
from that of Meyer Sf Charlton G. M. Company vs. Jubilee G. M. Coy.,. 
in which the dispute was between two gold mining companies, both of 
which used the water in the same way. The Court was there called 
upon simply to decide whether the Jubilee G. M. Company was using 
an unreasonable amount of water. It held that under the circum- 
stances of that case the law as to the rights of riparian owners (Law 
11 of 1894) did not apply. In the present case, however, the dispute 
was between the riparian owners of an unproclaimed farm and a gold 
mining company owning a mijnpacht higher up on the public stream, 
and the Court held that the rights of the parties must be defined in 
accordance with the common law principles governing the rights of 
riparian owners. It is of course a waste of labour and money to allow 
water which has been pumped into a reservoir for mining purposes to 
flow back into the stream after paesing through the batteries, and 
there can be no doubt that the Court would not consider that the 
mere fact of a company not allowing the water to flow back to the 
stream constituted an unreasonable user, provided the quantity used 
was not unreasonable. The case instituted by the Waterfall Estate 
and Gold Mines Limited, was heard simultaneously with that of 
Scheepers, and a similar order was given, except that no damages 
were awarded. Scheepers and others vs. Randfonltin Estate and G. M. 
Co., Ltd., and Waterfall Estate and Gold Mines, Ltd. vs. Randfontein 
Estate and G. M. Co., Ltd., decided on May 19 h, 1899, coram Grego- 
rowski, C. J., and Morice and Van LeeuweD, JJ.* 
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" WEEVEN " (HOMESTEAD GROUND). 

In September 1895, the plaintiffs applied for licences to peg off a 
certain portion of Booysen's Estate on the farm Turffontein proclaimed 
on September 27 1886. The Mining Commissioner refused to issue 
licences, he and the Gold Fields Deep Ltd., contending that the ground 
in question had been reserved in the proclamation of the farm for 
homestead ground {werf gronden) ; and (2) that the predecessor in title 
of the Gold Fields Deep Ltd., had for safety's sake pegged the ground 
in February 1893 ; and (3) that in 1887 the ground had been given 
out as stands, on which buildings had been subsequently erected. In 
an action instituted by the plain' iffs to obtain licences the Court found 
that the ground in question had not been reserved in the proclamation 
for homestead ground and held that the fact that the Government 
looked upon it as homestead ground, and had approved of a diagram 
of it as such, was rot sufficient to close it as a gold-field. Held, 
further, that although the predecessor in title of the Gold Fields Deep 
Ltd., had pegged the ground in February 1893, it had acquiesced in 
the refusal of the Mining Commissioner to renew the licences and had 
therefore abandoned its rights. Held, further, that although the then 
owners of the ground had in 1887 given it out as stands, they did so 
on their own responsibility without such stands having been officially 
recognised as such by the Government, the fact that the Government 
wrongly considered the gr. und as not comprised in the portion pro- 
claimed not amounting to such official recognition and that therefore 
Article 21 of Law 14 of 1864, re pegging on stands, did not apply. The 
plaintiffs were therefore declared entitled to the licences sought. 
Rautenbach vs. Gold Fields Beep Ltd., and the Mining Commissioner oj 



See Hollins vs. The Commissioner of Mines, on page 116. 
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Johannesburg ; and Holm vs. Gold Fields Deep Ltd., and the Mining 
Commissioner of Johannesburg {C.L.J. Vol. XIV., p. 214: Offic. Rep. Vol. 
IV., part 2) decided on April 27th 1897, coram Kotze, C.J. ami 
Ameshoff and Moriee, JJ. 

A portion of the farm Luipaardsvlei was proclaimed on September Skinner vs. 
2nd 1895. On October 8th 1896, the plaintiff took out 216 licences ^oTndthe 
and pegged 216 claims on the proclaimed portion but the Responsible south West 
Clerk of Doornkop refused to renew the licences, whereupon th« Rand Mines 
plaintiff instituted an action to compel him to do so. The South Limited. 
"West Eand Mines Limited, the lessee of the mineral rights on the 
farm, obtained leave to intervene as co-defendant, and pleaded that 
the ground pegged by the plaintiff had been reserved for a home- 
stead (werf) and secondly that if this defence w»s unsound, the 
plaintiff could not peg off any claims because by a Eesolution of the 
Second Volksraad of August 2nd 1895, Article 1,129, duly confirmed 
by the First Eaad, all claims on the above mentioned portion of 
Luipaardsvlei had to be given out by lot. The plaintiff replied that 
no werf (homestead) had been reserved in the proclamation of 
the farm and that the resolution referred to had not the force of law . 
It was held by Ameshi ff and Gregorowski, JJ., that as the word 
werf -was not expressly mentioned in the proclamation no homestead 
had been reserved. Bsser, J., held that a homestead must bo con- 
sidered to have been reserved because the proclamation mentioned 
"mijnpachteo," building sites, gardens, lands, and watercourses in 
the neighbourhood thereof, &c, and the homestead must be con- 
sidered to be included under the etc. Ameshoff J. held further 
that in his opinion the "Volksraad Eesolution referred to had not the 
force of law, but that the Court was debarred from expressing any 
opinion on the point, and as this must have been known to the 
plaintiff he could not complain. Gregorowski, J. held that the 
Eesolution had the force of law and that therefore the plaintiff had 
no right to peg. Esser, J. expressed no opinion on this point, as he 
was against the plaintiff on the first point. All three judges, there- 
fore concurred in giving absolution from the instance with costs. 
Skinner vs. Wolmorans N. 0. and the South West Rand Mines Limited, 
decided on July 29th 1897, coram Ameshoff, Gregorowski and Esser 
JJ. ( Off. Rep'. Vol. IV., p. 3 ; C L.J. Vol. XIV, p. 308). 

On September 21st 1886, the farm Turffontein was proclaimed a 
public goldfield, including the portions belonging to J. H. C. Oosthui- 
zen and H. C. Liebenberg. Before the proclamation of the farm these 
two persons beaconed off a " werf" in accordance with Article 20 of 
Law 8 of 1885. The portions belonging to them were transferred 
from hand to hand until eventually they became the property of the 
Paarl Ophir Gold Mining and Milling C »mpany Ltd., on October 
14th 1887, and January 30th 1888, respectively. In March 1887, a 
diagram of the " werf" was framed, and this diagram was confirmed 
on October 23rd 1890. On November 27th 1894, the Paarl Ophir 
obtained a " mijnpaeht-brief" on the whole of the ground comprising 
the "werf." On March 23rd 1895, the " mijnpacht " was ceded to 
the Eobinson Deep. The plaintiff, maintaining that the diagrams of 
the "werf" and "mijnpacht" represented more ground than was 
originally beaconed off as a '-werf" and that the excess was equal 
to about 26-94 claims, applied to the Mining Commissioner of Johan- 
nesburg in October 1895, for licences to peg off the excess ground as 
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being open and peggable. This application was refused. It was 
renewed from time to time with, the same result. A letter of demand 
was written to the Mining Commissioner on October 6th 1897. This 
action was thereupon instituted to compel the Mining Commissioner 
to issue the licences sought, and for the setting aside of the " mijn- 
pacht-brief." The summons was taken out on February 19th 1898. 
The defendant Companies, before answering the summons, pleaded 
specially that the '' mijnpacht-brief " showed that at the time of the 
granting of the said " mijnpacht-brief " an approved diagram of the 
" werf " framed by Surveyor Walker was in existence, and that the 
plaintiff was not entitled to dispute the validity of the ' ' werf " or 
" mynpacht " because, according to Second Volksraad Resolution, 
Article 1,219, dated September 22nd 1897, accepted as notice by the 
First Volksraad on October 12th 1897, all " iverven " surveyed before 
•September 22nd 1897, and whereof approved diagrams exist are in- 
disputable. The Court upheld this plea, and gave judgment for 
the defendant with costs. Sehurmann vs. Dr. Leyds N.O. and the 
Mining Commissioner of Johannesburg and the Paarl Ophir Gold Mining and 
Milling Co. Ltd., and the Robinson Beep Co. Ltd., decided on April 18th 
1898, coram Gregorowski, C. J., and Esser, J. {Off. Rep. Vol V. parti.) 

On November 1st 1889, P. A. Ras, then owner of the farm Turf- 
fontein in the district of Heidelberg leased a portion to Lewin 
Rosettenstein. The ground was then a proclaimed digging, and 
Rosettenstein obtained a lease " with all the owner's rights and claims 
thereto without any exception." The farm Turffontein was sub- 
sequently deproclaimed. In March 1890. Rosettenstein ceded a fourth 
interest in the lease to H. Tobiansky, and in December 1897, he ceded 
a sixth interest to W. Miller and G. Miller. The Government after- 
wards published a notice that the farm Turffontein would be again 
proclaimed a public digging, whereupon Tobiansky and W. and G. 
Miller maintaining that they were entitled to the mineral rights on 
the leased ground, applied for and obtained a werf thereon in July 
1 898, and then applied for a mynpacht on the said werf. Thereupon 
the Turffontein Estates Limited, owner of the farm, obtained an in- 
terdict on July 29th 1898, restraining the State Secretary and Head of 
the Mining Department from granting a mynpacht ; and instituted 
action in August 1898, for a declaration that it, and not the second 
defendants, was entitled to a werf on the farm Turffontein, and for an 
order setting aside the confirmed diagram of the werf and the werf 
itself which had been obtained by the second defendants, and declar- 
ing that the second defendants were not entitled to a mynpacht. The 
seconddef endants maintained that, accordingto the VolksraadResolution 
of September 22nd 1897, their title to the werf -was indisputable. The 
Court held that the second defendants were entitled to the mineral 
rights on the ground leased, seeing that the lease gave the lessees all 
the owner's rights, but that they were not entitled to a werf which could be 
obtained only by the owner. It held, further, that the Volksraad 
Resolution of September 22nd 1897, applied only to werven which had 
been granted between 1885 and 1891, and cancelled the werf which 
had been granted to the second defendants. It made no order as to 
costs, except as to the costs of the interdict, which the second defen- 
dants were ordered to pay. Turffontein Estates Limited vs. F. W. 
Reits JV. 0., W. and 6. Miller, and H. Tobianshy decided on October 
8th 1898, coram Gregorowski, C. J., and Van Leeuwen and Kock, JJ. 
( Off. Rep. Vol. V., part 3). 
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^ The Second Volksraad Eesolution of September 22nd 1897, Article 
1,219 which was accepted as notice by the First Volksraad on October 
12th 1897, reads as follows: — The Second Volksraad having dealt 
with the Commission's Report in consequence of the Eesolution of the 
Hon. Second Volksraad, Article 723, dated July 19th 1897, and the 
further charge contained in the Resolution, Article 930, dated August 
19th 1897, re titles to werven on proclaimed farms, confirmed and 
secured between the years 1885 and 1891, now under discussion : 
Resolves : — 

(1) The homestead grounds {werven) confirmed by the Government, 
which have been properly surveyed and reduced to diagram, are hereby 
declared indisputable in so far as no legal disputes exist. 

(2) To accept the report of the Commission as notice, and to instruct 
the Hon. Government to act in accordance with the said report of the 
Commission during the recess of the Hon. Second Volksraad. 

In the case of Schurmann vs. Dr. Ley do N.O., and the Mining Com- 
missioner of Johannesburg and the Paarl Ophir Gold Mining and Milling 
Company Limited, and the Robinson Beep Limited, it was contended by 
the plaintiff that a letter of demand had been written to the Mining 
Commissioner on October 6th 1897, whereas the Second Volksraad 
Eesolution of September £2nd 1897, was not accepted as notice by 
the First Volksraad till October 12th 1897, and that therefore at the 
time the resolution became law there was a legal dispute in existence 
concerning the validity of the werf, and that therefore the Resolution 
did not apply. The Court, however, was of opinion that a rechtskwestie 
(legal dispute) did not come into existence till issue of summons, and 
that as the summons was not issued till February 19th 1898, the 
Resolution was applicable. 

In the case of Turffontein Estates Limited, vs. F. W. Reitz JV.O., W. 
and G. Miller, and H. lobiansky the werf was granted in July, 1898, and 
the diagram thereof was confirmed. It was contended by the second 
defendants, that the Court could not set aside the werf, on the ground 
that it was indisputable, according to the above-mentioned Resolution 
of the Volksraad. As the premable to the Resolution speaks of 
werven " confirmed and secured between the years 1885 and 1891." 
the Court held that it was not applicable to a werf granted in July 
1898, and cancelled thew«r/in dispute. 

The reason for passing the above Resolution was that before Law 
10 of 1891 came into force, it was not compulsory for owners to have 
their werven surveyed and diagrams thereof made before the proclama- 
tion of the farm. The consequence was that a grtat many werven had 
merely been beaconed off and no diagrams of them had been made, 
and it was often difficult to say exactly what the size of the werf was 
or what the correct beacons were. This led to many disputes, and to 
obviate this difficulty the Resolution was passed. From the report of 
the Commission referred to in the Resolution, it will be seen that the 
Volksraad was advised to instruct the Government to have all existing 
werven surveyed and the diagrams thereof confirmed. The time for 
sending in such diagrams was subsequently extended to December 
31st 1898. It is obvious that the Resolution of September 22nd 
1897, could not apply to the werf obtained by the second defendants 
in the case of Turffontein Estates Limited, vs. F. W. Reitz N.O., W. 
and G. Miller and R. Tobiansky, because at the time the Resolution 
was passed the said werf was not in existence. See Local Laws for 
1897, pp. 299 to 301. 
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C°mSibner 0n 7th October, 1895, H. T. Glynn and Frank Watkins, who 
of°Mines. held 1,926 claims and two water-rights on the farms Waterval and 

Sheba Vertroosting, entered into an agreement with R. R. Hollins> 
by which the latter undertook to prospect the said claims and to float 
a company to acquire and work them. Prospecting was carried on 
up to June, 1898, but only £903 was spent thereon. In May, 
1897, the claims were reduced in number to 1,256, and in May. 1898, 
to 371. In May, 1899, "\Vatkins and Glynn agreed to pass transfer 
of all their interest in the claims and water-rights to Hollins. There- 
upon Hollins abandoned one water-right and all except 43 of the 
claims. Transfer was not actually effected until August 26th, 1903. 
On 27th July, 1903, the District Registrar of Mining Rights at 
Pilgrim's Rest wrote to Glynn, the registered owner, calling upon 
him to show cause on 16th November, 1903. why the remaining 
water-right, No. 12, should not be cancelled on the ground that proper 
use had not been made of it. This letter was referred to Hollins. 
The date of the hearing was subsequently altered to 25th November, 
1903, and this was duly notified to Hollins. On the last-mentioned 
date Hollins' representative, Olver, appeared before the District 
Registrar to show cause why the water-right should not be cancelled. 
He put in an affidavit stating what money had been spent on 
prospecting work and on licences. He admitted that no work had 
been done on the claims since June, 1898, but stated that this was 
owing to the war and to the scarcity of Native labour, and also 
owing to the fact that Hollins had not actually obtained transfer 
until August. 1903. He did not state either in the affidavit or in his 
examination by the District Registrar what steps had been taken to 
obtain Native labour or what work on the claims was in contempla- 
tion. The District Registrar forwarded the affidavit and the minutes 
of the inquiry together with his own report to the Commissioner of 
Mines. He stated in his report that he had visited the claims and 
that a few old cuttings and two inextensive shafts were the only 
signs of work done on the ground. No water furrow had been made 
and no pipes had been laid to lead water from the stream, and what 
water had been used had been carried in buckets from the stream. 
Other persons who held hundreds of claims in the neighbourhood had 
done good work on their claims, but could not work them profitably 
without water, and that they could not obtain the necessary water 
owing to the fact that Hollins held the only valuable water-right and 
prevented them from mating use of the water. He recommended 
the cancellation of the water-right but stated that if Hollins wished 
to work his claims he could apply for sufficient water to enable him 
to do so. Reports were also sent to the Commissioner of Mines by 
the Inspector of Mines and the Acting Government Mining Engineer 
to the same effect. The Commisioner of Mines, after considering all 
these facts, cancelled the water-right on 8th March, 1904. He con- 
sidered that proper use had not been made of the water-right by Hollins 
or his predecessor, and that it was detrimental to the development of 
the gold-fields that a person should be allowed to keep a water-right, 
as it were, locked up, and to neither use it himself nor allow other 
claim-holders to use it. The decision of the Commissioner of Mines 
was brought before the Supreme Court in review under Art. 128 of 
the Gold Law (No. 15 of 1898). It was argued on behalf of Hollins 
that the inquiry contemplated by Art. 128 was a judicial one, and 
that the report of the District Registrar should have been submitted 
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to Hollins before any decision was given by the Commissioner of 
Mines in order that he might have had an opportunity of answering 
it. It was also contended that the Commissioner of Mines had no 
power to call for reports from other persons, and that the proceedings 
were therefore irregular. It was further submitted that the scarcity of 
Native labour, and the fact that Hollins had not actually obtained 
transfer of the claims until August, 1903, were a sufficient excuse for 
the failure to work the claims or use the water-right after June, 1898. 
The Court (Innes, C.J., and Weasels and Smith, J.J.,) held that the 
power of review given by Art. 128 of the Gold Law was a power of 
review in the widest sense of the terms as laid down in the case of 
Johannesburg Consolidated Investment Coy. vs. Johannesburg Town Council 
(Tr: L.R., 1903, p. 111.) That the inquiry mentioned in tbe 
Article was not a judicial inquiry, but an administrative departmental 
inquiry. Evidence was not required to be given on oath. The onus- 
was on the holder of the water-right to show cause at the inquiry 
why the water-right should not be cancelled. The Commissioner of 
Mines was perfectly entitled to call for reports from any of his sub- 
ordinates, or to visit the ground himself in order to satisfy himself 
that proper use had not b?en made of the water-right. There was no- 
obligation on him to submit these reports to the holder of the water- 
right before deciding whether he would cancel the water-right or not. 
The Commissioner of Mines had filed an affidavit setting forth his 
reasons for cancellation and attaching all the documents and reports 
which he had taken into consideration. The facts stated in this- 
affidavit and annexures were not contradicted in the answering 
affidavit made by Hollins' representative. Everything was before the 
Court to enable it to review all the proceedings and to decide whether 
the Commissioner of Mines had exercised a proper discretion in 
cancelling the water-right. The Court was also in a position, 
treating the case as one of first instance, to say whether the facts 
justified cancellation. The Court was satisfied that a proper dis- 
cretion had been exercised. The facts disclosed showed that no 
work had been done on the claims since June, 1898, and that th& 
probability was that they were simply being held for purposes of 
speculation. It was no excuse to say that Hollins had not obtained 
transfer until August, 1903, as he had had an interest in the claims- 
and water-right since 1895, and had been sole owner since May, 1899. 
The water-right was being locked up and the development of the- 
gold fields was b»ing retarded owing to other claim-holders not being 
able to use the water. This was contrary to the spirit and intention 
of the law. The holder of a water-right had no proprietary right in 
the water, but merely the right to the bona-f.de use of it in connection 
with his claims. The Commissioner of Mines was perfectly justified 
in cancelling tbe water-right, and the application must be dismissed 
with costs. 

Hollins vs. The Commissioner of Mines (Tr : L.E., 1904, decided on 
'th June, 1904). 
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PROCLAMATION No. 35 OF 1902. 
(As Amended by Ordinance No. 6 of 1902, and Ordinance No. 6 of 1903.) 



TO REGULATE THE REGISTRATION OE MINING RIGHTS, 
STANDS AND LEASEHOLD LOTS. 



Preamble.! Whereas, it is desirable to make provisions regulating the registration 
of mining rights and stands in the Transvaal and such leasehold lots 
as are situated in the mining districts of Johannesburg, and to amend 
the existing law relating thereto. 

Now, therefore, by virtue of the authority in me vested, I do hereby 
declare, proclaim, and make known as follows : — 

Terms defined. j_ In this Proclamation, and in any Regulations made thereunder, 
the following terms in inverted commas shall have the meaning put 
opposite to them, that is to say : — 

" Mining right" means and includes 

(a) Any right granted to dig or prospect for precious stones, 
precious metals and base metals, under the provisions 
of Law No. 15 of 1898, No. 22 of 1898, and No. 14 of 
1 897, and of any other law now or hereafter in force deal- 
ing with such digging or prospecting aforesaid, such as 
claim licences, m'jnpacht-brieven, etc. ; or the portion 
of ground assigned for such digging or prospecting. 

(h) Any right granted under the aforesaid laws in connection 
with and attached to the right to dig and prospect for 
precious stones, precious metals and base metals, and 
transfer of which is required by the aforesaid laws to 
be registered at the offices of the Mining Commissioners. 

" Stand " means what is included in that term under Law No. 15 
of 1898, or Law No. 22 of 1898. 

"Lot" means such a sub-division of land situated within the 
mining districts of Johannesburg, defined by Government Notice No. 
217 of 1902, as is referred to in sub-section (3) of section 29 of the 
" Transfer Duty Proclamation, 1902." 

' Mining District " means the area under the jurisdiction of a 
District Registrar of Mining Rights, as notified in the Gazette. 

" Township " means a piece of land divided into stands or lots, 
described and shown on one general plan or diagram. 

"Division" means a portion of a mining district in charge of a 
Beacon Inspector with respect to beacons. 

" Diagram " means a diagram prepared by an admitted Surveyor. 

" Approved diagram " means a diagram approved by the Surveyor- 
General without publication. 

"Confirmed diagram" means a diagram confirmed by the 
Surveyor-General after publication in the Gazette in terms of Law 
No. 15 of 1898. 

BepeaL 2. The provisions of Laws No. 14 of 1897, No. 15 of 1898, No. 22 

of 1898, and of any other law which may be repugnant to or 
inconsistent with the provisions of this Proclamation shall be and 
are hereby repealed. 
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3. There shall be, and there is, hereby created and established at £g 6 ^j°° tl ? £ n of 
Johannesburg an office to be styled the Eegistration of Mining Mining Eights 
Bights Office for the registration of mining rights, stands, leases office. 

of lots and such other rights and deeds as are hereinafter mentioned. 

4. It shall be lawful for the Governor to appoint an officer to be Registrar of 
styled the Registrar of Mining Eights, who shall be in charge of Mining Right 
the said office, and whose duties shall be as follows : — 

(a) To take charge of and preserve all records of title deeds 

and documents in the said office, or in the offices of the 
late Mining Commissioners. 

(b) To register titles to all mining rights and stands issued 

in accordance with law. 

(0) To register leases and cessions of leases of mining rights 

and stands required to be registered under the provisions 
of the " Transfer Duty Proclamation, 1902." 

(d) To register leases and cessions df leases of lots, and for 
this purpose sub-section (3) of Section 29 of the " Trans- 
fer Duty Proclamation, 1902 " shall be read and con- 
strued so as to require of the owner or lessee of any 
land sub-divided into lots and situated in the mining 
district of Johannesburg to send the general plan and 
other information referred to in the said sub-section to 
the Registrar of Mining Eights instead of to the 
Registrar of Deeds ; it shall be the duty of the Registrar 
of Mining Eights to send a certified copy of such, plan 
to the Eegistrar of Deeds. 

(«) To receive all applications for mining rights in the 
manner prescribed by regulation. 

(/) To issue and renew licences to mining rights and stands, 
and to certify, sign and register deeds of transfer of 
mining rights and stands.* 

(g) To refuse to renew licences to claims pegged off on 
places whereou it is forbidden to prospect or dig.j- 

(h) To certify, sign and register all mortgage bonds specially 
hypothecating any mining right or stand or any lease 
thereof, or any lease of any lot, and any servitude or 
encumberance contained in a deed of transfer or con- 
stituted, by notarial deed.% 

(») To register cessions of registered bonds. 

{h) To cancel or partially cancel any registered bond or 
deed other than a deed of transfer, and to release from 
the operation of any such bond the whole or any part 
of the property thereby specially hypothecated. 

(1) To make in the registration of any deed all such endorse- 

ments on any registered title or other deed or instru- 
ment filed of record in his office as may be necessary to 
give effect to such registration, 
(m) To keep a register of all interdicts and orders of Court 
served upon him and affecting the transfer of any title 
registered in his office, and of all notices relating to 
estates furnished to him by the Master of the High 
Court. 

*~There was orisrinall/ a proviso to this sub-section, but it was repealed by Ord. 6 
of 1902. + As amended by Ord. 6 of 1902. % The words in italics were 
inserted' by Ord. 6 of 1902. 
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To ketp all such debt and other registers as may be 
requisite for the due performance by him of any of his 
duties. 

Eepealed by Ord. 6 of 1902. 

To permit the public, upon payment of the prescribed 
fees, to have such inspection of the records in his office 
and to obtain such information filed of record as may 
be usual and customary. 

(?) To prescribe and draft all forms and registers that may 
be required for the purpose of conducting the work 
of the said office. 

(r) Eepealed by Ord. 6 of 1902. 

(s) To give notice on the following business day to the 
Registrar of Deeds at Pretoria of all transfers, leases 
and cessions of leases of, and of all mortgages, cancel- 
lations 'of mortgages and other encumbrances on 
mynpaehts, stands or lots, registered during any day in 
his office, so that the same may be recorded in the 
Deeds Office at Pretoria. 

(J) To give notice on the following business day to the 
owner or lessor of stands or lots in any township, or his 
duly authorised agent, of all transfers, leases and 
cessions of leases of, and of all mortgages, cancellations 
of mortgages and other encumbrances, on any such 
stands or lots registered during any day in his office. 

(w) To keep a record in his office of all deeds of transfer of 
immovable property situated in the district of Witwaters- 
rand, and of all leases, mortgages and other encum- 
brances thereon, as notified to him by the Registrar of 
Deeds. 

{v) And generally to exercise all such powers and discharge 
all such duties as shall be necessary and required of and 
from the Registrar of Mining Rights. 

5. It shall be lawful for the Q-overnor to appoint an Acting 
Registrar of Mining Rights when and so often as occasion shall 
require in case of the absence, sickness, or disability of the 
Registrar of Mining Rights, and such Acting Registrar shall 
have power and authority to do any act or thing which may 
lawfully be done by the Registrar. 

6. It shall be lawful for the Governor to appoint au officer to be 
styled the Assistant Registrar of Mining Rights, who shall, 
subject to such directions as the Commissioner of Mines may 
from time to time issue, have power and authority to do any act 
or thing which may lawfully be done by the Registrar. 

7. It shall be lawful for the Governor to appoint an officer to be 
styled the District Registrar of Mining Rights for such mining 
district as may be assigned to him by notice in the Gazette, who 
shall represent the Registrar of Mining Rights in his district, 
and who shall be subject to such directions as the Registrar of 
Mining Rights may from time to time issue for the purpose of 
carrying out the provisions of this Proclamation. 

8. It shall be lawful for the Governor to appoint an officer to be 
styled Assistant District Registrar of Mining Rights in such 
districts as shall from time to time be necessary, who shall be 
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subject to such directions as the Eegistrar of Mining Eights 
may from time to time issue for the purpose of carrying out 
the provisions of this Proclamation. 

9. The duties of the District Eegistrar shall, subject to such regu- Duties of 
lations as shall from time to time be published, be as follows : — Ee S 1strar 

(a) To receive all applications, documents for registration, or 
any other matters of any other nature whatsoever 
relating to or affecting the title to any mining right, or 
any lease thereof, situated in his mining district, and to 
examine and check the same with reference to the com- 
pliance with all prescribed forms and regulations, and 
with reference to the due and proper payment of all 
transfer duty, stamps, licences, taxes or other charges of 
any nature whatsoever as shall be required to be paid 
under any law, custom or regulation of this Colony, and 
to forward the same to the Eegistrar of Mining Rights 
with his report. 

i(b) To keep a record of all documents and matters passing 
through his office, and of the grant, transfer and 
encumbrance of all mining rights within his mining 
district. 

(c) Eepealed by Ord. 6 of 1902. 

(d) To report to the Eegistrar on all matters affecting 

mining rights within his mining district. 

(#) To give information to the public in connection with 
titles to mining rights situated within his mining 
district, against payment of such fees, if any, as shall 
from time to time be prescribed by regulations. 

(/) To control the work of all Beacon Inspectors who are 
responsible to him. 

(g) To see that no person digs or prospects or occupies or 
takes possession of any mining right or other property 
or right within his mining district, unless such person 
be provided with a proper licence or authority so to do 
according to law, and generally to supervise and report 
on all matters concerning his mining district. 

(A) In respect of stands situated in his district, to perform 
the duties imposed and exercise the powers conferred 
on the Eegistrar of Mining Eights under Section four 
(with the exception of sub-section (q) thereof) and 
under Section sixteen of this Proclamation. 

This sub-section shall not apply to the mining 
district of Johannesburg. 

10. It shall be the duty of the Eegistrar of Mining Eights to give Notice to 
immediate notice to the District Eegistrar of Mining Eights BegiSr of 
of all grants and transfers of title to mining rights situated f^ nts ^ r a ° 8£ S r 
within his mining district, and of all mortgage bonds, leases ranee oftitie. " 
and other deeds affecting such titles, and registered by him for 
the purpose of enabling such District Eegistrar to carry out 
his duties defined by the last preceding section, and more 
especially by sub-section («) thereof. 
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Regulations 11, *** shall be lawful for the Governor from time to time to frame 
rules and regulations for the good order and management of 
the Registration of Mining Rights Office and for better 
carrying into effect the objects for which that office is 
established, and generally for the working of the said office, 
and preservation of the records therein, and more especially 
to prescribe : — 

(i) The fees, if any, to be taken in respect of any act, 
matter or thing required to be done in the said office. 

(b) The manner and form in which deeds and documents 

required to be registered or preserved of record in the 
said office shall be prepared, executed and registered. 

(c) Repealed by Ord. 6 of 1902. 

(d) The manner and form in which licences to mining rights 

and stands may be granted and renewed. 

(e) The manner and form in which information required or 

allowed by law to be furnished to or by the Registrar 
or District Registrar shall be recorded in his office or 
given to the public. 

(/)The conditions under which copies of lost deeds or 
bonds may be issued. 

(g) The manner and form in which consent to the cancella- 
tion of bonds or other deeds shall be signified. 

(h) The manner in which and the place in which licence 
moneys due on mining rights and stands shall be paid. 

(*') The place, manner and form at and in which application 
for new rights, and objections to the grant or registra- 
tion of all rights shall be made, and generally with 
regard to all such matters and things as shall be 
required and necessary for the efficient working of the 
office. 

. But no Rules or Regulations framed under this section shall be 
of any force or effect unless and until published in the Gazette. 
Registrar may 12. The Registrar or District Registrar may require (and any 
require proof person may tender) proof under oath of any fact which he may 
consider necessary to be established in connection with any matter 
or thing sought to be done in the Registration of Mining Rights 
Office. 
Taxes and !'• ^° deed of transfer, bond or any other document affecting the 

Transfer Duty title to any mining right or stand and no cession of a lease of 
fore itegfetnE 6 " an y mining right, stand or lot shall be registered unless the 
tion of Deed, same shall be accompanied 

(a) By a receipt or\ certificate from some competent Revenue 
Officer that all licence moneys and taxes due to the 
Government on the mining right or stand to be trans- 
ferred, mortgaged or burdened have been paid. 
(4) In the case of lots and stands in respect of which rent or 
licence moneys are required to be paid to some company 
or person other than the Government, by a certificate 
from the official or person authorised to receive such 
rent or licence moneys that the same has been paid, 

*For regulations framed under Sections 1 1 and 30, see Government Notices 55, 
140 and 341 of 1903, Gazette pages 313 440 and 633. \ Words in italic* 
inserted by Ord. 6 of 1902. 
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and by a certificate from the owner or lessor of such 
lots or stands or his duly authorised agent that there is 
no objection to such transfer or cession. 
(c) In cases in -which transfer duty is payable on such 
transfer or cession, by a receipt for such duty signed by 
the officer to whom the same is required to be paid ; 
such receipt shall contain information whereby it can be 
identified -with the property in question. 

14. It shall not be lawful for the Eegistrar to cancel any deed of cancellation of 
transfer except upon an order of the High Court or any Judge £ c . c ' d o£ Trans - 
thereof*. 

15. In all cases in which, in consequence of an error in any grant, correction of 
deed of transfer, mortgage bond, or any other deed, whether in orrors in Deeds 
the name or names of a person or persons therein mentioned or 

in the description of the property thereby granted, transferred, 
or bonded, it shall be found necessary to amend such grant, 
deed, or bond, it shall be lawful for the Eegistrar, upon con- 
sent in writing of the persons interested, to amend such error ; 
provided that where such error is common to two or more 
independent deeds one deed shall not be amended without the 
others. Should any interested person refuse to consent to such 
amendment no alteration shall be made except by order of the 
High Court or any Judge thereof. 

16. It shall be the duty of the Eegistrar to give notice to the ^endment 
Eegistrar of Deeds of any such amendments made by him as to KegMrar of 
are described in the preceding section in any deed relating to DLOds - 
mijnpachis, stands, or lots. 

17. It shall not henceforth be lawful to transfer any raining right p^onsrannot 
or stand or any lease thereof, or a lease of any lot to two or hold by one 
more persons by one and the same deed of transfer, unless such * n iesftiey are 
persons be partners carrying on business under some particular partners. 
name, firm, or style. 

In all other cases where any mining right or stand or lease 
thereof, or a lease of any lot is acquired by two or more per- 
sons in undivided shares, a separate deed of transfer shall be 
necessary in order to convey the share of each owner. 

18. It shall not be lawful to transfer different kinds of mining Different kind* 
rights by one and the same deed of transfer, or to transfer right" cannot 
mining rights situate on different farms, or on different portions J>« transferred 
of the same farm not owned by the same person, by one and 3 Jm° deed £ e 
the same deed of transfer, and it shall not be lawful to transfer transfer. 
more than one mining right other than claims, hewmr-plaaisen 

and machine stands by one and the same deed of transferf 

19. It shall not be lawful to transfer any mining right or any stand Scporak- 
or any lease thereof, or any lease of any lot from more than one each owner. 
registered owner by one and the same deed of transfer, except : — 

{a) Where the right to be transferred is owned by two or 

more persons constituting a firm ; 
(b) Where the same person acquires undivided shares in the 

same right. 

* As amended by Ord. 6 of 1902. f As amende \ by Ord. 6 of 1903. 

K 
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divided share 
can on parti- 
tion "be passed 
under certain 
conditions. 



if undivided 20. If it shall happen in any case of the partition of any stand or 
miningright is mining right, or of any lease thereof, or of any lease of any 
hypothecated, l t held in undivided shires, that the total share of any owner 
in such property is hypothecated under a mortgage bond, it 
shall be lawful for the Registrar, upon production of such bond 
and of the consent in writing of the legal hoi er of such bond 
(which consent shall state that it is given und«r the provisions 
of this section), to allow transfer to be pass»d t > such owner of 
the divided share awarded to him on partition, notwithstanding 
that such bond remains uncancelled. But in every such case 
the Registrar shall at the time of allowing sue (a transfer to be 
passed 

(a) Endorse on such bond that such divided share is in 

terms of this section substituted for the undivided share 

previously held by such owner ; 

(J) Make any entry of such substitution in the debt register ; 

(c) Endorse on the transfer of such divided share that in 

terms of this section it is mortgaged by s ch. bond. 

21. From and after the completion of the entrv and endorsements 
aforesaid the divided share of such property so transferred 
shall he deemed to be hypothecated as fully and effectually 
as if such divided share, and not an undivided share, had 
been originally hypothecated by such bond. 

22. When and as often as it shall appear from the liquidation 
account of any insolvent estate, and from the vouchers 
annexed thereto, that a payment has been made to any creditors 
on account of a registered obligation of deht, the Master of 
the High Court shall notify such payment to the R-gistrar of 
Mining Rights, who shall thereupon write off the same in the 
debt register and also, if possible, on such obligati n <if debt. 

23. The Master of the High Court shall furnish the Registrar with 
returns of all insolvents who may from time to time obtain 
their discharge or rehabilitation, and such returns shall specify 
the property and registered obligations of d-ht appearing 
in the insolvent's schedules, or in the liquid >iu>a aecount of 
his estate ; and the Registrar shall, on receipt of such returns, 
write off in the debt register all debts regi tered against such 
insolvent prior to his insolvency and, if possible, eudorse upon 
the obligatiun of debt that it has been cancelled in terms of 
this section. 

24. No deed or instrument of hypothecation executed at any time 
after the commencement of the taking effect of this Proclama- 
tion shall be of any force or effect ti give prefer«ncn or priority 
to the payment of any advances, debts or dn uanis made or 
accruing after the date of such deed or int-tru enc unless it 
shall be expressed in such deed or instrument that the same is 
meant or intended to cover or secure future advanres, debts or 
demands generally, or some proper description thereof, to be 
in the said deed or instrument described, and n-.l-ss also a 
certain sum shall be expressed in such deed, or instrument as a 
sum beyond which such future advancos, dehti or demands 
shall not* be deemed to be covered or secured by the hypothe- 
cation made or created by such deed or instrumt-nr. 
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*As amended by Ord. 6, of 1902. 
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25. The provisions of Sections 27 to 36 inclusive, of " The Deeds Delict land. 
Proclamation, 1902," shall mutatis mutandis apply to the 
acquisition of title to any property, registered in the Eegistration of 

Mining Kignts Office, which has bee me derelict or expropriated in 
«ie same manner as if the said sections were embodied in this 
Proclamation, 

26. (1) Every registered holder of any mining right, a diagram £S1n™°ut 

whereof is not filed in the Registration of Mining Rights to i>e ffleii! 
Office on the coming into force of this Ordinance,* shall, 
within two months after the date upon which this Ordin- 
ance comes into force in the ca-e of wining rights existing 
before the said date and within t wo months after pegging 
in the case of claims pegged after the said date, file 
at the office of the District Registrar of the district within 
which such right is situated a di gram in quadruplicate of 
such mining right framed by an admitted surveyor, 
provided that the Registrar of Mining Rights may, for 
reasons which seem to him sufficient, extend the period 
herein mentioned. 

(2) Every registered holder of any stand not situated in a Diagram of 

stand township, a diagram of which is not filed in the Shmd - 
Registration of Mining Rights Office, shall within two 
months after the coming into force of this Ordinance, 
file at the office of the District Registrar of Mining 
Rights of the district within which such stand is 
situated, a diagram in quadruplicate of such stand 
framed by an admitted surveyor. 

(3) In lieu of the diagram required by sub-sections (1) and S;^° nilhlvial 

(2) hereof a plan framed aud signed by any person not 
being an admitted surveyor may be filed in the case of 
alluvial claims and of mining rights or stands in any 
mining district or portion tuereof in which the Com- 
missioner of Mines may from time to time, where in his 
opinion the services of an admitted surveyor are not 
reasonably procurable, direct by notice in the Gazette th*t Plan where 
diagrams framed by a surveyor whall not be required ; p"oe\v?abia 0t 
provided always that any plans not framed by an admitted 
surveyor shall contain such data as may be required by 
the Beacon Inspector of the division within which such 
mining rights or stands are situated and shall be approved 
by him. 
27. Every owner or lessee of a township shall, in case a duly Plan or dia - 
approved general plan or diagram of su^h township is not filed f^\° be Sled" 
in the Registration of Mining Rignts Office at the date of the 
taking effect of this Proclamation, within nix months thereafter 
cause such a plan or diagram to be lodged with the Registrar 
of Mining Rights. 

Any such owner or lessee who shall fail to comply with the terms 
of this section shall, except foi good caus« shown, be liable to a 
to a penalty of one hundred pounds for every month during which Pen aty. 
he continues to be in default. Every such penalty shall be a debt due 
to the Crown, and may be recovered in any competent court. f 

* i i- Ord. 6 of 1903, which repeals Section 26 of the| t it"gistration of Mining 
Eights Proclamation and subs' itutes the section here^given. f As amended 
by Ord. 6 of 1902. 
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f\lix~aon V E 3 °f O'd- 6 °f 1902 - Every transfer of a mining right or stand 

transfer of or portion thereof end every transfer of any lease of a mining rigbt, 
srtai™ lease- stand or lot or portion thereof shall be accompanied by a diagram of 
ii old lots c.v such mining right, stand or lot or portion thereof as the case may be, 
fheveoT unless such a diagram is at the date of such transfer already filed in. 

the Office of the Registrar of Mining Eights ; provided always that 
when any stand or lot is situated in a township a general plan or 
diagram of which is filed in the said office, it shall be a sufficient com- 
pliance with this section to quote in aDy deed of transfer the registered 
number of such plan or diagram.] 
28. Repealed by Ord. 6 of 1902. 
Beacon 29. It shall be lawful for the Commissioner of Mines to appoint one 

in-pertors. or more Beacon Inspectors for each district, whose duties, subject 
to the special provision of this Proclamation and the regulations 
framed thereunder, shall be as follows : — 

(a) To inspect and assign the number to all beacons under 

the jurisdiction of the District Registrar. 
(5) To see that all beacons and boundaries of mining rights 
within his division of the mining district are kept in 
proper order, and that all regulations with regard to 
pegging or otherwise are carried out according to law. 
(e) To inspect and report on all peggings in chronological 
order, beacon numbers, grants of rights of way, includ- 
ing pipe lines, tram lines and the like. 

(d) To report to his District Registrar on all matters relating 

to his duties and to his division generally ana as to the 
proper carrying out by the holders of mining rights of 
all duties and obligations laid upon them that affect his 
duties by the terms of the grants of such mining rights 
or by the law governing such grants. 

(e) Generally to supervise the division of the mining district 

under his charge and immediately to advise and report 
to his District Registrar any infringement or attempted 
infringement of the law. 
( /) To carry out and perform all such other instructions as 
he shall receive from his District Registrar within the 
limits of his duties. 

Ei'gulaticais 30. It shall be lawful for the Lieutenant-Governor to make regula- 

iwHconsf a pegg° ti 0118 providing for the size, form and materials of beacons, the 

in« of claims pegging out of claims and generally for the proper carrying 

Beacon* 10 "' out °* ^ e duties of Beacon Inspectors, but no regulations 

inspector*. framed under this section shall be of any force or effect unless 

and until published in the Gazette. The regulations published 

under Government Notice No. 55 of 1903, and purporting to be 

framed under the section hereby repealed are to be deemed valid. 

Procedure [4 of Ord. 6 of 1903. On non-compliance by any person with 

^iston^i" the provisions of section two hereof {i.e. Section 26 of the Proclama- 

Dingrams tion as amended) or with any regulation framed under or validated 

noi complied by section three hereof (i.e. Section 30 of the Proclamation as amended) 

with - it shall be lawful for the District Registrar to fix a time during 

which such provision or regulation shall be complied with and if 

such provision or regulation be not complied with within the 

time so fixed ; the District Registrar shall not renew the licence for 

any mining right or stand in respect of which such provision or 
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regulation has not been complied with and such mining right or 
stand shall be treated in the manner provided in the case of lapsed Lapsing of 
claims by Article 85 of Law 15 of 1898; provided always that no Cluinv " 
mining right or stand shall be given back to the previous holder 
nntil such provision or regulation has been complied with.] 

31. The powers and duties imposed on Mining Commissioners, Power* and 
Responsible Clerks and Claim Inspectors under the provisions Aut ii? ™p* i « 1 
of Law No. 15 of 1898, No. 22 of 1898 and No. 14 of 1897, Commi"slWr,, 
save - and except powers and duties imposed on them with on i>'S?"et ed 
regard to civil and criminal jurisdiction, marriages and the Registrar. 
collection of revenue, and all notices required under the said 

laws to be given to Landdrosts or Mining Commissioners in 
respect of the prospecting for precious stones or metals and 
the discovery thereof, shall be imposed on and given in 
matters within his district to the District Registrar of Mining 
Rights unless otherwise provided for by this Proclamation or 
regulations made thereunder. 

32. Anything to the contrary notwithstanding in section fifty- No inures to be 
niue or in any other provision of Law No. 15 of 1898, no licences j^.'jj, J msuntfi 
shall be issued for the pegging out of claims on any public digging further pro- 
whether proclaimed before or after the taking effect of this Proclama- m S r e"pc,t nade 
tion until further provisions are made in respect thereto.* thereto. 

33. This Proclamation may be cited for all purposes as " The Title and tak- 
Begistration of Mining Rights Proclamation, 1902." The provisions in? effect. 

of this Proclamation and the rules and regulations made thereunder 
shall take effect in the mining district of Johannesburg from the date 
of the taking effect of this Proclamation, and in any other district or 
mining district from such date as may be notified by the Governor in 
the Gazette. 

[5 of Ord. 6 of 1903. It shall be lawful for the Lieutenant- Deputy Assist- 
Governor to appoint one or more persons to the office of Deputy ant EeKwtrar. 
Assistant Registrar of Mining Rights, who shall, subject to such 
directions as the Commissioner of Mines may from time to time issue 
have power and authority to sign and register any deeds and other 
documents which under the Registration of Mining Rights Proclama- 
tion, No. 35 of 1902, require to be signed or registered by the Regis- 
trar of Mining Rights.] 



ORDINANCE No. 54 of 1903. 

To amend the Law relating to the working of Mines Works 
and Machinery. 

Be it enacted by the Lieutenant-Governor of the Transvaal with the 
advice and consent of the Legislative Council thereof as follows : — 

1. In this Ordinance and in any regulations made thereunder 
unless there is something repugnant in the subject or context : — 

"Mine" shall mean all workings of mineral deposits on the interpretation 
surface from the surface downwards and underground together with of terms. 

* By Ordinance 21 of 1902, the Governor may from time to time notify that in any 
mining district mentioned in the notice, tho provisions of this section shall 
not be in force, and after publication of the notice licences shall be issued for 
the pegging out of claims on any public diggings within such mining district 
mentioned. 
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all erections and appliances belonging or appertaining thereto above 
and below ground for the purpose of prospecting for or winning 
metals minerals or precious stones ; 

" Mineral " shall include all substances which can be obtained from 
the earth by mining, digging or quarrying operations for purposes of 
profit, including mineral oils ; 

"Works" shall include chemical works metallurgical works reduc- 
tion works ore-dressing works petroleum works salt works brick- 
making works pottery works lime works and any places where 
machinery is erected, and all dams reservoirs and other appliances 
for conserving water for the same, and all areas held under licence 
or other title under the Mining Laws of the Transvaal which are 
not included under the term mine ; 

"Machinery" shall include stationary and portable boilers steam 
apparatus steam and other engines including locomotives and all 
appliances or combination of appliances which can be used for 
developing receiving transmitting or converting power either 
mechanical or natural ; 

Owner of a mine shall be taken to be any person or body of persons 
who is the immediate holder or lessee of any mine or part thereof 
and shall not be taken to include a person who merely receives a 
royalty or rent from a mine or who is merely the owner of any 
mine subject to any contract for the working thereof or who is 
merely the owner of the soil. A tributor for the working of a mine 
or any part thereof shall be deemt d to be an owner but so as not to 
exempt the person to whom h« pays tribute from any liability as 
owner under this Ordinance. Where a mine is owned by a company 
or syndicate the Chairman of such company or syndicate shall be 
considered to be the owner or failing him the directors or members 
of such company or syndicate shall jointly and severally be deemed 
to be the owner. 
Official super- 2. The supervision of all mines and works and machinery shall be 
works ancf mee exercised by the Government Mining Engineer the Inspectors of 
machinery Mines the Inspectors of Machinery and other officers duly appointed 
by the Government in that behalf. The Inspectors of Mines and 
Inspectors of Machinery shall act under the Government Mining 
Engineer who shall assign them their duties and districts. 
Power to make *3. It shall be lawful for the Lieutenant-Governor to make regula- 
te niines'works tions in respect of mines works or machinery for any of the following 

andrnachmery. purposes : — 

(a) For the protection and preservation of the surface of 
mines or works. 

(£) For the making and keeping of mine plans and for de- 
positing copies of the same with the Mines Department. 

(c) Providing for making statistical and other reports re- 

lating to mines, works and machinery. 

(d) Defining the duties and responsibility of mine owners 

managers overseers and other persons engaged in or 
about mines works or machinery. 

(e) For appeals from any decision of or instruction given by 

an inspector of mines or machinery. 
(/) For the storage receipt distribution transport and use 
of explosives. 

* For Kegulations see Government Notice Xo. S2I1 of 1903, in tra:r//f of 
14th August, 1903, p. HI 3. 
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(ff) For the holding of enquiries in cases of accident and for 
authorising the summoning of witnesses and their 
examination on oath at such enquiries. 

(A) Providing for ambulances and medical aid in ease of 
accident. 

(»') For prescribing the conditions upon which machinery 
may be erected or used. 

(/) For prescribing the fees payable for licences and inspec- 
tions under this Ordinance. 

(k) Providing penalties for the breach of such regulations. 

(/) Generally for the proper working and management of 
all mines and works and of machinery. 

4. In addition to the regulations referred to in the last preceding special rules 
section the manager of a mine or works may make special rules not f ° r ° rd . er a . nd 
inconsistent with this Ordinance or any regulation made under the mS by mine 
last preceding section for the maintenance of order and discipline and managers. 
the prevention of accidents in such mine or works. Such rules shall 

be submitted through the Inspectors of Mines to the Government 
Mining Engineer for approval after they have been posted up at the 
mine or works for fourteen days. 

The Government Mining Engineer if he considers such rules un- 
reasonable or otherwise objectionable may require them to be 
altered. 

Such rules when so approved shall have the same force and effect 
as regulations made under the last preceding section, and any person 
contravening any such rules shall be liable to a penalty not exceeding 
five pounds and in default of payment to imprisonment with or with- 
out hard labour for a period not exceeding fourteen days. 

5. It shall not be lawful to perform any work in or about a mine Sunday work 
after twelve midnight on Saturdays up to twelve midnight on Sun- excepting 
days, or after twelve midnight on the day before Christmas Day or unavoidable 
Good Friday up to twelve midnight on such day except such work as " e ort ar 

is necessary and unavoidable in order to maintain the mine and 
machinery in proper working condition. 

Such necessary and unavoidable work is : — 

(a) Attending to and working pumping machinery and 
steamboilers appertaining to the same . 

(5) Such repairs either above or below the ground as cannot 
be delayed without causing damage and cannot be done 
on working days without unduly interfering with the 
work of the mine. The necessary labour in the work- 
shops required for such repairs shall also be permitted. 

(c) The chemical treatment of ore. 

(d) Keeping on blast or smelting furnaces. 

(e) Running stamp mills or other machinery used for crush- 

ing ore. 

Should it be necessary to carry on temporarily any other work in 
or about a mine on Sunday, Christmas Day, or Good Friday, permis- 
sion to do so may be granted by the Government Mining Engineer 
on application made to the Inspector of Mines. 

Any person contravening the provisions of this section shall be 
liable to a fine not exceeding seventy-five pounds or in default of 
payment to imprisonment with or without hard labour for a period 
not exceeding three months. 
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lieutenant q_ rp ne Lieutenant- Governor may permit the construction of a 

pe°rm™ 01 ™' n railway-siding or tramway by any person working a mine over ground 
raiiw 1 iv Ct kiin° 1 ne ^ unaer any mining title by another person provided that : 
or tramwny. " ( a ) Such siding or tramway is reasonably required for the 

proper working of the mine. 
(i) The construction of such siding or tramway shall not in 
the opinion of the Government Mining Engineer inter- 
fere with the working of any mine on such ground. 
(«) The person constructing such siding or railway shall pay 
compensation for all damage to existing works or build- 
ings arising from such construction ; which compensa- 
tion if not agreed upon between the parties shall be 
settled by arbitration in manner provided by the Expro- 
priation of Lands and Arbitration Clauses Proclamation 
1902. 

(d) Any person applying for permission under this section 

shall forward to the Government Mining Engineer with 
his application a diagram of the proposed works which 
diagram if and when approved shall be filed in the 
Office of the Eegistrar of Mining Rights. 

(e) Any such applicant as aforesaid shall give one month's 

notice in writing of his intention to make such applica- 
tion to the person holding the ground on which he pro- 
poses to construct a siding or tramway who may within 
fourteen days of the service of such notice lodge with 
the Government Mining Engineer notice in writing of any 
objection he may have to the granting of such applica- 
tion ; and the Government Mining Engineer may there- 
upon hear the applicant and the objector and forward 
any recommendation thereon to the Lieutenant-Governor. 
Permission oi 7. The Government Mining Engineer shall have the right at his 
M?nTn™ ment discretion to permit the driving of a connecting tunnel by any person 
Engineer to working a mine through ground held under a mining title by another 

drive connect" • •* ■* , 1 ■ 

ing tunnels. person provided that : 

(a) such tunnel is necessary for the improved working of the 

mine ; 
'}>) that the making of such tunnel shall not hinder the work- 
ing of such ground ; 
(o) that the person making the tunnel shall make good all 

damage arising from the making thereof ; 
(</) that the minerals extracted in such tunnel shall be 
handed over to the person entitled to the minerals in such 
ground free of cost. 
Employment 8. No boy whether white or coloured under the age of fourteen 
uDcierground y eai- s and no female person shall be employed below ground in any 
prohibited. mine. • 

Any person contravening this section shall be liable to a fine of five 

pounds and in default of payment to imprisonment with or without 

hard labour for a term not exceeding fourteen days. 

obstruction of 9. Any person obstructing or hindering any official of the Mines 

to ordCTs d of nee Department in the discharge of his duty or disobeying any lawful 

officii*. order given by any such official or refusing or neglecting to furnish 

such officer with the means and assistance necessary for making an 

entry inspection examination or enquiry under this Ordinance or any 

regulation made thereunder shall be liable to a fine not exceeding one 
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hundred and fifty pounds and in default of payment to imprisonment 
with or without hard labour for a period not exceeding twelve 
months. 

•" 10. Any person contravening any regulation framed under section Penalty for 
three of this Ordinance shall be liable to the penalty provided by such f on 
regulation and in the absence of such provision to a fine not exoeeding' 
one hundred and fifty pounds and in default of payment to imprison- 
ment with or without hard labour for a period not exceeding twelve 
months. 

^ 11. Where an owner or his representative a manager or any person Penalty on 
employed in or about a mine or works does any act or makes any manager for 
omission likely to endanger the safety or cause serious personal injury {Jj^."?^, 
to any person and which act or omission was committed or made endangering 
wilfully by the personal default or negligence of the person accused causmfhijury. 
such person shall be liable to imprisonment with or without hard 
labour for a period not exceeding six months. If any such person 
does any act or makes any omission which has actually resulted in 
serious personal injury to any person he shall be liable to imprison- 
ment with or without hard labour for a period not exceeding one year. 

12. Article 2 of Law No. 28 of 1896 in so far as it applies to the Repeal of laws. 
working of a mine and Laws No. 11 of 1898 and No. 12 of 1898 and 

any other law repugnant to or inconsistent with the provisions of this 
Ordinance are hereby repealed. 

13. This Ordinance may be cited as the Mines Works and Machinery Title. 
Eegulations Ordinance 1903. 
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metal without . . . . . . 142 46 

,. penalty for trading without .. .. 145 47 

„ prospector's, who entitled to . . . . 59 22 

„ prospector's may be issued by Landdrost 84 30 

,, registers kept by responsible clerk .. 18 6 
„ renewal of, refused when beacons not in 

order . . . . . . 80 29 

renewal of refused if confirmed diagrams 

not taken out . . . . . . 116 40 

„ specially registered olaims on whioh bond 

has passed may not be brought baok 

under prospecting . . 103 37 

,, to dig on " mijnpaoht " . . 32 13 

„ to dig, who entitled to . . 59 22 

„ to trade in un wrought precious metal . . 141 46 
,, when person has more ground than he 

has licences for . . . . 75 27 

,, when person may be ordered to take out 

digger's . . . . 69 25 

„ when renewal of shall be refused 82 29 

„ what required . . . . 19 6 

Locations, compensation to native chiefs 49 18 

„ for coloured people, ground for 53 20 

„ proclaimed public diggings. . 49 18 

,, prospecting on . . 49 18 

Lots, drawing of for claims . . . . 36 14 

Machinery must be in working order before 20/- 

can be demanded for digger's licence 59 22 

stands for .... .100 35 

Marriages, powers of Special Landdrost . . 9 4 

„ powers of Mining Commissioner 13 5 
Martial Law, working of mines by Government 

during existence of . . 140 46 

" Mijnpacht " application for .. .. 31 12 

beacons . . . . . . 27 10 

diagrams of . . . . 30 11 

division of . . . . 29 10 

division on renewal . . . . 30 11 

extent of . . . . 31 12 

fencing of ■ ■ . . 79 28 
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"Mjtnpacht," Government may not refuse . . 25 

,, Government may not refuse . . 50 

, granted when working of claims by 

individual diggers does not pay 31 
,. holder may permit persons to dig. . 32 

, „ must give notice of per- 

mission to dig . . 32 

„ ,, entitled to three quarters of 

licence money on ground 
under " mijnpacht '" 
,, „ entitled to obtain waterright 

,, lessee of mineral rights entitled 

„ licence to dig on 

„ objections to granting of 

„ on location ground 

„ on "werf '' . . 

„ owner may obtain 

,, period of renewal 

,, renewal in favour of lessee 

„ rental 

,, rules as to renewal of . . 

,, Bale in execution of 

size of 
„ stamp on application iov 

„ transfer of 

,, transfer of 

,, water for 

„ when indisputable 

" Mijnpacht-Bkicf," conditions of 

„ „ duration of . . 

lapsing of 
„ ,, payment on 

„ ,. renewal 

„ „ stamp on 

„ „ township prohibited oi 

ground held under 
Mine plant, removed or sold 

„ taken over by Government 
Mineral rights, lessee of entitled to " mijnpacht 
Mining Commissioner, appointment . . 
,. „ duties of 

„ „ has jurisdiction over diggers 

on ground under con- 
cession or "mijnpacht" 33 
y has jurisdiction over stand 

townships 
., limit of j urisdiction 

,. j, powers of 

powers of under Law 11 
of 1892 . . . . 151 
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Mining definition of 

„ Department, Head of 

,, Engineer, State 

,, „ S*ate, judge of payableness . 

,, for preoious metals, &o , right of belong! 

to the State 
„ property, penalty for damaging 
Mortgage on specially registered claims 
„ „ „ stands 

Oath taken by Mining Commissioner 
Offices, ground for 
Officials may not hold olaims &c. 
Operation of Law, coming into 
Okk, gold, definition 

„ removal of from claim of another 

Owner, accounts even in oase of lease made out in 

name of . . 

„ consultation with as to ground to be 

reserved in proclamation 
,, entitled to owner's claims 
„ entitled to half of claim licence money 
,, entitled to three-quarters of stand lioence 

money . . 
,, gets half of lioence money on stands in 

townships 
„ may obtain " mijnpaoht " 
,, may prospect without licence 
,, must give notice of discovery of preoious 

metals . . 
,, must enclose " werven," &c 
,, notice to, of proclamation 
., of farm gets half of proceeds of sale of 
specially registered claims after pay- 
ment of fines and expenses . . 
„ of township, when specially registered 

stands revert to . . 
,, permission to prospect from 
„ points out beacpns to surveyor 

responsible for special tax on stands where 
he receives licenoe money 
,, water for 

when he does cot prospect or allow others 
to do so. . 
Owner's claims, number of . . 

Pass required by coloured persons 
Payableness, judge of 
Pegging another's claims, penalty for 
„ without licence, penalty for 
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Pegging, when prohibited 
Pegs, oentre and corner 
„ what necessary 
„ size of 
Penalties 

„ rules as to 
Pipes, application for leave to lay 

„ penalty for laying without permission. . 
Plans of storage sites 
Plantations, ground granted for 

,, ground granted for may not be 

used for other purposes 
Power of attorney to peg claim granted by 

person domiciled abroad 
Precious metals, &c, right of mining for belongs 
to State 
„ ,, owner must give notice of dis- 

covery of 
„ „ judge of payableness of 

President may make rules 

„ only one who can proclaim ground 
„ proclamation of ground by . . 
„ when he may not proclaim ground 
Private ground, definition 

Proclamation, consultation with owner as to 
ground to be reserved in 
,, diagrams of ground before 

,, notice of, to owner 

„ of ground by President. . 

„ of location as diggings . . 

,, persons who have pegged off claims 

before are entitled to retain pos- 
session after . . 

President only one who can proclaim 
publication of . . 
to be posted up 
to be read 

when President may not proolaim 
ground 

Prospecting and digging prohibited by Mining 
Commissioner. . 
„ definition 

, , on locations 

,, on unproclaimed Government 

ground, j enalt\ for . 
,, on unproclaimed private ground 

penalty for . 
„ owner may prospect without licence 

„ permission from owner to prospect 

„ where prohibited 
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Prospecting without licence, penalty for .. 145 48 

Prospkctor's olaiins pegged before proclamation 

may be retained after proclamation 60 22 

,, licenoes may be i-sued by Landdrost 84 30 

„ not issued for stands in 

96 35 



103 


37 


59 


z2 


69 


25 


86 


31 


70 


25 


87 


31 


53 


■a> 


3 


l 


14 


5 


139 


46 


lu 


4 


66 


24 


79 


28 


2 


1 



» ,, speoially registered olaims 

on which bond has been 
passsed may not be 
brought back under . . 
„ ., sum payable for 

,, ., when changed to digger's 

licences 
Protection for claims when holder on commando 
„ stamp on application for 
„ when claims in unhealthy district 
Pt'BLic buildings ground for . . 
,, diggings, definition 
„ „ right to add to 

„ order, inhabitants must assist in preserving 
., Prosecutor, clerk to Mining Commissioner 

Quartz reef claim holder has preference if alluvial 
gold discovered on his claim 
,, „ claim, extent of . 
Quicksilver, law applicable to 

Records kept . , . . . . 19 6 

Re sF discovered on ground given out for gardens 

or plantations . . . . 54 20 

,. proportion of breadth to length of " mijn- 
pacht " on . 
Register kept by Field-cornet 

„ „ „ Mining Commissioner 
„ for special registration 
Registration of amalgamated claims . . 

„ of claims entitles claim-holder to 

peg fresh olaims 
, , of discoverer's claim s, where effected 

,, of mortgage on specially registered 

olaims 
„ of portion of claim 

,, of portion of stand 

,, of transfer of claims and stands, 

where effected 
„ special, of claims 

Repeal of Laws 
Responsible olerk, appointment 
„ „ duties of . . 

duties of . . 
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Responsible clerk, jurisdiction 

„ „ stands for 

Returns, forms required for . . 

„ on " mijnpacht " verified 
Revenue and expenditure, acoounts kept 

Mining Commissioner 
Road-way, penalty for obstructing 
Rubbish, ground for deposit of 
Rules, President may make 



Sale by public auotion of preferent right to stands 
on Government ground 
,, in execution of " mijnpacht " 
„ of abandoned claims 
,, of lapsed claims 
„ of lapsed claims, conditions of 
,, of mine plant by Government 
,, of preferent right to stands in townships 

regulated by government . . 93 34 

., of preferent right to stands in townships if 
licence money in arrear for 3 
months . . . . 94 34 

,, of specially registered claims when money in 

arrear . . . . . . 104 37 

Servants may not be paid in un wrought precious 
metal 
„ penalty for misbehaviour by 
Silver, law applicable to 
Skktch of alluvial digger's claims 
,, of claims, when to be filed 
Special registration, Art. 104 applicable to claims 
for special registra'ion of which 
application has been made 
, certificate of . . 
,, jurisdiction to hear objection to 
,, ,, lapsing of 

,, ,, register for 
,, ,, of claims 
,, „ of stands 

Specially registered claims, Art. 85 not applic 

able to 
,, „ ,. mortage on 

,, ,, ,, on which bond has 

been passed may 
not be brought back 
under prospeoting 
licences 103 37 

„ ,, ,, when licence money 

in arrear . . 104 37 
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Speciai j,y registered stands, licences on 
» „ mortgage on 

,. ,, when they revert to 

Government or the 
owner of the town- 
ship 
Stamp duty 

„ of 1/6 per olaim licence for first month 
„ on application for " mijnpacht" &c. 
„ „ ,, for special registration 

■ ) >, „ for water-right 

,, on certificate of special registration 
,, „ ,. of " bezitrecht." . . 

,, on Field-cornet's certificate 
,, on " mijnpacht-brief " . . 
,, on mortgage of specially registered claims. . 
,, on notice of objection to granting of applica- 
tion for special registration 
„ on objections to diagram of developed dig- 
gings. . . . . ' . . . . 
,, on objections to application for water-right 
„ on power of attorney from person domiciled 

abroad 
„ on registration of transfer of claims and 

stands. 
,, on transfer of " mijnpacht" 
Stand licence, if in arrear for 3 months preferent 
right sold by publio auotion . . 
„ „ in townships, price of . . 

,, „ issued to buyers of preferent right 

to stand in townships . . 

„ „ on proclaimed ground 7/6 

,, „ when payment for in arrear 

., township, definition 

„ ground proclaimed as . . 

prohibited on ground held under 
"mijnpaoht-brief " or mining 
concession. 
Stands, alteration of claims into, prohibited 

,, for dwelling on claims, second pegger not 

entitled to . . 
,, machinery 
,, for responsible clerk 
,, ground for 
,, if special tax on in arrear licences may be 

refused 
,, in townships, licences not issued to prospect 

or dig on . . 
., licence for portion of 
,, on claims for dwelling . . 
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Stands on Government ground, preferent right to 
•old by public auction 
„ on proclaimed ground, but not in stand 

township . . 
,, owner entitled to three quarters of licence 

money on . . 
„ preferent right to, in townships granted for 

99 years. 
„ preferent right to in townships gives no right 
to compensation if the public diggings 
closed 
„ sale of in townships 
„ size of 

„ special registration of . . 
,, specially registered, when they revert to 
Government or the owner of the township 
„ specially registered, mortgage on . . 
„ transfer and registration of portion of 
„ when they form a village 
„ where registration of transfer of effected . 
„ where more than five adjoin 
Storage sites for tailings, &e. 
Sujvdays, pegging on prohibited 
Sunset and sunrise, pegging prohibited between . 
Surface, claimholder not entitled to dispose of . 
Surplus, definition of " more ground " 

ground, pegging of 
Survey, expenses of 

,, of ground before proclamation 
,, when made by Government at owner's 
expense 
Surveyor General instructed to have ground 
surveyed in claims before 
proclamation . . 
,, „ instructed to have developed 

diggings surveyed 
Surveyors, beacons to be pointed out to 
,, may enter another's ground 

,, must send copy of diagrams to Head 

of Mining Department 
,, penalty for obstiueting 

Surveyor's diagrams, confirmed, when to te filed 



Tailings, workers of entitled to water-right 
Tax, on discoverer's claims . . 

,, on portion of stand 

,, personal 

,, personal, certificate of payment of 

,, f-j e cial, when stsnds form a village 
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Article. 



Tax, special, if in arrear renewal of licence may 

be refused 
Taxes, collection of 

„ rules as to 
Township, contract between owner of unpro- 
ol aimed ground and the Government 
as to laying out stand 
„ ground proclaimed as 
„ preferent right to stands in, granted 

for 99 years 
,, preferent right to stands in gives no 
right to compensation if the public 
diggings closed. 
„ price of licences for stands in 
,, prohibited on ground held under " mijn 
paoht-brief " or mining concession . 
„ stand, definition 

„ under jurisdiction of Mining Com 
missioner 
T hading in unwrought precious metal, licence 
necessary for 
, , in unwrought precious metal, when licence 

for not necessary 
,, in unwrought precious metal without 

licence, penalty for 
,, licence not granted for stand on claim for 

dwelling purposes 
„ without licence, penalty for . . 
Tramway, application for leave to construct 

„ penalty for constructing without per 
mission 
Transfer duty 

„ ,, paid before certificate of " Bezit 

recht " is granted 
„ of claims, diagram necessary before 
,, ,, „ and stands, registration of, 

where effeoted 
,, of " mijnpacht " 



„ of portion of claim 
,, „ ,, „ sta^d 
,, of water- right 
Trenches on sides of proclaimed ground 
how made 
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Unhealthy regions, diagram dispensed with in 

case of 
Unmarried women may peg claims 
Unprocxaimed Government ground, penalty for 
prospecting on 
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Unphoclaimbd private ground, penalty for pros- 
pecting on 
Unwrought gold, definition . . 

,, „ declaration to be made by bank 

managersand others buying, &c. 
unwrought gold 
„ precious metal, buyer must convince himself 

that seller entitled to sell 
„ precious metal dealer in to keep books 
,, ,, „ licence to trade in 

„ „ „ penalty for being in possession 

of 

„ „ „ penalty for trading in without 

licence 
,, „ „ penalty for purchasing from 

coloured person. . 
„ „ ,, penalty on coloured person 

selling, &c. 
„ „ ., servants may not be paid in 

,, ,, ., when licence not necessary 

for trading in . . 

" Vkrgunning " from owner. . 

„ claims granted by owner befor 

proclamation 
Village, when stands form a 

Watkr, discoverer entitled to 
„ division of 
„ for lessee 
,, for natives 
„ for owner 
,, for owner, amount regulated before 

proclamation 
„ making muddy 
,, no proprietary right in 
., right to lead, stamp on application 

for 
,, running, may not be dammed up 
Water Furrow, bridge over. . 
Water-Right, application for published 
,, „ application for . . 

„ ., confirmed by Head of Mining 

Department . . 
., ,, for motive power 

,, granted by Mining Commissioner . 
„ lapsed, cannot be pegged off as 

claims 
,, making water muddy . . 
„ ,, may be attached tc oth^r claims 
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Water-Right must be oonnected with claims, &c 

,, „ special 

,, ,, transfer of 

,, ., when certificate of " bezitreoht " 

granted for . . 

„ „ when invalid . . 

» ,, ,, it lapses . . 

,, ,, ,, „ cannot lapse 

,, ,, „ proper use not being made of 

„ ,, who entitled to 

" Wbrf," " mijnpaoht " on . . 

„ reservation of 

,. size of on uncultivated farms 
when indisputable . . 

>> i) ') 

Widows may peg claims 
Woon for fuel, permit for 

„ on olaims may not be cut for sale 
„ on Government land for domestic use 
„ penalty for cutting without permit 
Working of claims, &o. ordered to be continued 
,, of mine by Government 
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